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THE ANTITRUST LAWYER 


By Jerrotp G. Van Cise* 


The American businessman is privileged in our free economy 
to buy and sell with a minimum of government interference. The 
independence from mercantile regulation which he gained in the 
revolution of 1776 has been substantially retained by him in the 
evolution of succeeding years. In their turn, colonial and commuter 
have each elected to place their trust in free enterprise. 

The American businessman, however, is required in our free 
economy to conform to certain minimum standards of commercial 
conduct which we term our antitrust laws. We have learned by ex- 
perience that these laws are essential to ensure that business energies 
are channeled into the constructive creation of goods and services and 
away from the destructive oppression of competitors and customers. 
Otherwise he might utilize his freedom from public restraints to 
impose upon others his private restraints. 

The success of our free economy, it follows, in large part depends 
upon the proper administration by the bar of these antitrust laws. 
For, on the one hand, public prosecutor and private counsellor must 
avoid interpreting these laws in a manner to infringe upon the tradi- 
tional freedom of business; yet, on the other hand, they must utilize 
these statutes to stamp out abuses of that freedom. In short, the anti- 
trust lawyer as an economic helmsman must refrain from any sharp 
right or left turns disastrous to our so-called American way of life. 

Today, interest in the vital role played by the antitrust lawyer is 
on the increase. Undergraduate students and postgraduate practi- 
tioners have equally sought to know who is this antitrust lawyer, when 
does he choose antitrust, where does he decide to practice, how is he 








* The author desires gratefully to acknowledge that the thoughts expressed 
herein are for the most part merely a composite of contributions from representa- 
tive members of the public and private antitrust bar. On occasion, views were 
solicited in informal discussions with local practitioners who were unaware of the 
objective of these inquiries. Additional assistance was openly sought through cor- 
respondence with more distant members of the bar. His partners, Thurlow M. Gordon 
and William M. Sayre, as usual, were also most helpful. The sins of omission and 
commission in the written mosaic of these contributions, however, are solely those of 
the undersigned. 


Ed. Note: This article is a reprint from 2 Student Lawyer Journal 9 (Feb., 1957). 
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trained and what does he do? It is to these five questions, accordingly, 
that the following pages are directed. 


Wuo Is He? 


At the outset, it must be confessed that the antitrust lawyer in cer- 
tain respects is “different” or—as some spell it—even “difficult.” 
He looks like a lawyer, and carries the conventional brief case of 
a lawyer, but the contents of his mind and brief case are far from 
orthodox. For the laws which he administers demand that he ac- 
quire skills traditionally associated with other professions. 

To explain—The antitrust laws, we repeat, preserve to the individ- 
ual businessman his freedom to buy and to sell as he pleases, pro- 
vided only that he refrains in commerce from unreasonable restraints 
upon and monopolization of trade," unfair methods of competition, 
and unfair or deceptive acts or practices.” In order to avoid detailed 
regulation of business conduct, Congress has singled out relatively 
few specific practices for regulatory prohibition.* The thrust of trade 
regulation has principally been to proscribe merely the unreasonable 
and the unfair. 

The antitrust laws by these enactments have generally adopted 
standards for industry whose meaning and application necessarily 
change, in the manner of a constitutional provision,* to reflect changes 
in the political beliefs of society. Freedom for businessmen is to be 
the rule and interference by government is to be the exception. 
But when business freedom is to be the rule, and when government 
intervention is to be the exception, are questions the answers to which 
inevitably depend upon what society—and thus its judges—currently 
determine to be unreasonable and unfair. As Maine goes, accordingly, 
in a very real sense, go the antitrust laws. A Reader’s Digest of pub- 
lished thought and a Gallup Poll of private opinion are as relevant 
to understanding the antitrust laws as ancient authority. 





1 Sherman Act, 26 Stat. 209 (1890), as amended, 15 U. S. C. §1 (1952). 


2 Federal Trade Commission Act, 38 Stat. 717 (1914), as amended, 15 U. S. C. 
§41 (1952). 


3 See, e.g., Clayton and Robinson-Patman Acts, 38 Strat. 730 (1914), 15 U. S. C. 
§12-27 (1952); 49 Srar. 1526 (1936), 15 U. S. C. §$13-13b, 21a (1952). 


4 Appalachian Coals, Inc. v. United States, 288 U. S. 344 (1933); United States 
v. du Pont de Nemours & Co., 351 U. S. 377 (1956). 
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The antitrust laws by these enactments have more specifically 
provided, however, as one clear-cut exception to the rule that busi- 
nessmen should be free, certain minimum moral standards for com- 
mercial competitors. The general language of these statutes has been 
uniformly interpreted to condemn as unreasonable and unfair at least 
those collective agreements and individual acts in commerce which 
are offensive to the pulpit. These moral standards, needless to say, 
have changed as society’s views on business ethics have changed.® 
But throughout the years businessmen have consistently been for- 
bidden to utilize: 


“practices . . . characterized by deception, bad faith, fraud or 
oppression.”’ ° 


The antitrust laws by these enactments, moreover, have further 
specifically provided, as still another exception to the rule that busi- 
nessmen should be free, what in effect are minimum econo ‘c stand- 
ards for commercial conduct. Collective agreements and x:dividual 
acts may be entirely moral both in conception and execution, and yet 
be prohibited as unreasonable and unfair if market analysis in the 
light of current economic thought reveals that effective competition 
in the market place has thereby been foreclosed.? It is not enough 
that businessmen be “respectable and social minded.” * They must 
avoid economic restraints which are viewed by society as tending: 


“to restrict production, raise prices or otherwise control the 
market.” ? 


The antitrust lawyer, it follows from this review of the antitrust 
laws—in answer to our first question—must be more than an attor- 
ney. He should, of course, utilize in his profession the traditional 





S Federal Trade Commission v. Algoma Lumber Co., 291 U. S. 67 (1934); 
Federal Trade Commission v. R. F. Keppel & Bro., Inc., 291 U. S. 304 (1934). 


6 Federal Trade Commission v. Gratz, 253 U. S. 421, 427 (1920). 


7 United States v. Aluminum Co. of America, 148 F. 2d 416 (2d Cir. 1945); 
United States v. United Shoe Mach. Corp., 110 F. Supp. 295 (D. Mass. 1953), 
afd, 347 U. S. 521 (1954). 


8 Dissent in United States v. Columbia Steel Co., 334 U. S. 495, 536 (1948). 
9 Apex Hosiery Co. v. Leader, 310 U. S. 469, 493 (1940). 
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tools of statutory language, judicial precedent and legal logic. He 
must, however, in addition employ three further skills. First, as a 
public observer he must generally be as sensitive as a political candi- 
date to society's current degree of faith in a free economy. Second, 
as a moralist he must more specifically exercise the subjective judg- 
ment of the clergy in determining what forms of competitive conduct 
should be condemned as unethical. Finally, as an economist he must 
also exercise the objective judgment of the market analyst in deciding 
when such competitive conduct should be proscribed as unduly restric- 
tive. In short, the antitrust lawyer must assume to a degree the added 
roles of the three “Ps”—i.e., politician, preacher and professor. 

Which calls to mind the preparation for a famous antitrust appeal 
to the Supreme Court in which counsel for the defendant was heard 
to remark that he was worried because, for the first time in his life, 
all of the relevant precedents were in his favor. The Supreme Court 
thereupon, on the basis of political and economic changes in our na- 
tional economy, confirmed his fears by reversing those precedents. 
Antitrust counsel who leans solely upon the weak reed of statutory 
language and judicial rulings in advising his clients should avoid 
testing the strength of his authorities in the courts. 


WHEN Does HE CHoosE ANTITRUST? 


The antitrust attorney who elects to acquire the skills of his chal- 
lenging profession, as above outlined, need not make his decision to 
take the veil of antitrust at any particular stage in his educational 
and professional life. His training as an attorney he acquires at law 
school and in practice; his techniques as political observer and moral 
crusader he develops as a citizen and communicant; and his skill 
as an economist he may obtain either within or without Gothic walls. 
Accordingly, he may volunteer for antitrust at an early age or, if he 
so desires, he may postpone his decision for antitrust until forced 
into it. 

A fortunate few—to answer our second question—decide while 
still in college to make antitrust their goal. This farsighted handful, if 
well advised, take a well-rounded series of courses but major in the 
social sciences of history, politics and theory of economics. If pos- 


sible, they also dabble to a degree in accounting, statistical analysis, 
and business administration. Subsequently at law school they pro- 
ceed to take any equally well-balanced program of courses, including 
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those on corporate and business law, procedural and administrative 
law, and all available public law subjects involving the relationships 
of government and business. In both institutions they seek, like all 
students, to cultivate an ability to think rather than to memorize, to 
develop a capacity to understand in lieu of meek acceptance of what 
is taught, and above all to acquire a discerning appreciation of the 
role of their studies in the over-all framework of society. 

A larger segment of the profession turns to antitrust for the prac- 
tical reason that, upon graduation from law school, they find attrac- 
tive openings for employment either with the Antitrust Division of 
the Department of Justice or with the Federal Trade Commission. 
In these agencies they must steep themselves in the legal, moral and 
economic issues of this field of law—or seek their bread elsewhere. 
Such attorneys have the advantage—or disadvantage—of entering 
antitrust uncorrupted with experience in other fields of law, and 
accordingly embrace with uninhibited enthusiasm the task of imple- 
menting the social goals of antitrust. 

The overwhelming majority, however, have antitrust thrust upon 
them. They leave law school and in the course of private or cor- 
porate law practice train themselves in logic of thought, precision 
of expression and respect for precedent. Thereupon at some point 
they are confronted with some antitrust problem in the solution of 
which purity of motive is more important than logic, the reality of 
substance preferred to form, and social values are exalted over printed 
pages. More disturbing, they are overwhelmed with a confused jargon 
of social philosophy and economic theory embracing such unintelligible 
phrases as oligopoly, intracorporate conspiracy, conscious parallelism, 
perfect competition, conglomerate mergers, quantitative substantiality, 
integration, leverage, etc., etc. After painful mental travail they are 
born again into a new world of thought and speech, struggle through 
the difficult stage of antitrust adolescence, and finally emerge as adult 
antitrust practitioners. The more recent graduates from the law 
schools, of course, find this process of reincarnation into sociological 
law to be less difficult than their seniors, and in repeated instances 
bravely volunteer for antitrust service. A large segment of the bar, 
nevertheless, cling to their old professional life as long as possible, 
and view with tolerant amusement those who rush in with youthful 
enthusiasm where they prefer not to tread. 
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It might be added that why attorneys who find antitrust thrust 
upon them so frequently complain bitterly is difficult to understand. 
It would seem more logical to follow the example of the famous 
complaining witness who saw no reason why she should not cooperate 
with the inevitable. After all, for any conscious pain and suffering 
there are always counsel fees. 


Wuer_e Does He DecipE To PRAcTICE? 


The antitrust lawyer who elects to practice antitrust law—to an- 
swer the third of our questions—has available to him two opportuni- 
ties for service. 

As explained above, if the attorney desires to assist the Govern- 
ment to protect our free economy from competitive abuses, he may 
join the staffs of either the Antitrust Division of the Department of 
Justice or the Federal Trade Commission. A wide variety of positions 
as investigators, litigators and administrators, both in Washington 
and in the field, are provided by these agencies to police the com- 
petitive conduct of industry..° The Department of Justice, in addi- 
tion, has open to him an Honor Recruitment Program specifically 
seeking to recruit outstanding law graduates for service in its antitrust 
and other divisions.*' After sharpening his sword in the service of the 
Government, he subsequently may—and frequently does—find it pos- 
sible and profitable to transfer his allegiance to private practice. 

As likewise explained above, if the attorney desires to enter into 
private antitrust practice, he may do so by becoming associated with 
a private law firm or the legal staff of an industrial corporation.’ 





10 Applicants for a government position are advised to contact either the Wash- 
ington or field offices of these agencies, fill out the standard form there provided, and 
arrange for a personal interview. The present starting salary for newly graduated 
attorneys in each agency is reported to be $4,525. Currently the Antitrust Division 
states that it employs 243 attorneys, while the Commission estimates that 175 of its 
287 attorneys work solely on antitrust matters. In addition, an applicant might 
check to determine whether his home state is one of the few with an effective 
agency for the enforcement of state antitrust laws. 


11 Rogers and Goodell, The Attorney General’s Honor Recruitment Program, 
8 J. Legal Educ. 97 (1955). 


12 Applicants for a position with private law firms and corporations in the 
metropolitan centers are traditionally interviewed during the Christmas vacation im- 
mediately preceding graduation. These interviews may be obtained either by cor- 
respondence or by dropping in informally at the organization in which an applicant 
is interested. 
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Originally only the large firms in our great metropolitan centers pro- 
vided lawyers trained in this field of legal, moral and economic law. 
But gradually the importance of the role of antitrust in keeping clean 
our industrial stables has spread, and additional firms and corporate 
organizations have been forced similarly to make room for antitrust 
counsel. The attorney who elects private practice, however, it should 
again be noted, differs from the attorney who chooses Government 
in that the private practitioner at first engages in general legal work 
and in most cases tends to back involuntarily into antitrust special- 
ization. 

It is not true, therefore, that the only road to antitrust is that which 
leads through Washington. Today alternative routes to the metro- 
politan centers at least are as heavily traveled as Pennsylvania Avenue. 
The attorney electing to practice antitrust, accordingly, would be 
well advised leisurely to drive down all inviting highways in order 
to check on the vacancies posted and accommodations provided on 
each. But once he decides to enter either Government service or 
private practice, he must thereafter keep always in mind—if he is to 
be a well-rounded practitioner—that one who looks out from Washing- 
ton does not see the same landscape as one who looks toward Wash- 
ington. Government and private attorneys must continuously seek 
out the other in a conscious attempt mutually to understand the prob- 
lems of each other. The antitrust attorney who views his field solely 
through the eye of a Government prosecutor, or through the eye of 
defense counsel, has a distorted perspective; to have the maximum 
vision he must practice his profession with the aid of both. 


How Is He TRAINED? 


The attorney who has elected to practice trade regulation, with 
Government or in private practice, voluntarily or involuntarily, soon 
discovers that he has considerable road work ahead of him before he 
may safely venture into the antitrust ring. Obviously how he trains 
will largely be determined by the views of his seniors and the necessi- 
ties of his office. No universal procedure is recognized by the profes- 
sion. By and large, however—in answer to our fourth question—he 
should commence with the general, from there proceed to the specific, 
and then return to the general. 

Initially the antitrust apprentice should read general literature 
orienting him broadly to the Congressional objectives, the statutory 
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language and the judicial decisions in this field of law. Among other 
publications, he might consult the Report of the Attorney General’s 
National Committee to Study the Antitrust Laws,'* the editorial com- 
ment in the Commerce Clearing House Trade Regulation Service,’ 
the antitrust symposia of the American® and State’® Bar Associations, 
and miscellaneous writings of antitrust practitioners.’7 In addition, he 
should seek out some antitrust “mentor” within or without his 
office and establish an arrangement which permits the apprentice, 
throughout his training, to supplement the scholarly pages of antitrust 
literature with the earthy practice of this antitrust breadwinner. 
Next, the antitrust apprentice should be thrown into some spe- 
cific factual situation—preferably a “big” case—and as a member of 
a team be required to swim through oceans of photostats. He must 
learn to cope with the unreconstructed complexities of industrial life, 
as recorded in corporate files, and construct therefrom the essential 
totality of the transactions involved. Further, he should be assigned 
to research on the procedural and substantive issues of law raised 
by the facts he has thus analyzed, in order to understand the mixed 
legal-moral-economic approach of Commission and courts. The vaster 
the scale of the litigation or problem, the more comprehensive will 
be his understanding of how his work is to be approached. There- 
after, repetition of this plunge into new fact situations and their 
attendant legal problems, with the same or a different team of attor- 
neys—but in association where possible with the same antitrust “men- 
tor’—will eventually give to the apprentice a “feel” for what, pre- 
viously, had been only moral platitudes and economic ideologies. 
His concept of a free economy cleansed of competitive abuses will 











13 Report of the Attorney General’s National Committee to Study the Antitrust 
Laws (1955). 


14 CCH Trade Reg. Rep. (10th ed.). 


15 See, e.g., the proceedings of the Section of Antitrust Law of the American Bar 
Association for April and August of 1953. 


16 See, e.g., the symposia of the Section on Antitrust Law of the New York 
State Bar Association reported in How to Comply With The Antitrust Laws (CCH 
1954). 


17 See, e.g., Austin, Price Discrimination and Related Problems Under the Robin- 
son-Patman Act (ALI 1953); Loevinger, The Law of Free Enterprise (1949); and Van 
Cise, Understanding The Antitrust Laws (PLI 1955). 
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gradually take on the flesh of experience, and the apprentice will 
mature into a full-fledged practitioner. 

The final stage in the antitrust lawyer’s training will be his return 
to an over-all study of this field of law. Under the tutelage of his 
senior antitrust “mentor” he must be taught to develop a flexible 
sensitivity for the totality of antitrust, in which law, politics, ethics 
and economics are seen in proper perspective. As part of his work 
he should more or less regularly attend antitrust symposia and lectures, 
systematically spot-check current antitrust literature, and religiously 
read each published release, ruling, consent decree and decision of 
Commission, Department or court involving trade regulation. Further, 
he must from time to time study the leading antitrust decisions of 
the past until he is reasonably familiar with all of the leading cases 
in the field. He might profitably keep notes of at least the more 
important of these landmarks as he meets them. Through such per- 
sonal tutelage and general exposure to the thoughts and activities 
of others in this field, he will be able simultaneously to deepen his 
own understanding of antitrust and to keep abreast of current de- 
velopments. 

The antitrust lawyer candidly will find it difficult to give the 
time needed to this last stage in his development. The normal de- 
mands of home and office will leave few openings for such post- 
graduate homework. But unless he engages at least in a reasonable 
minimum of this extracurricular activity, he may fail to discover the 
deeper currents in antitrust thinking, to sense the continuous merger 
of new concepts into that antitrust stream, and to adjust himself to 
keep abreast of such-composite developments. Antitrust doctrines are 
as changeable—and frequently as baffling—as women’s hats. The at- 
torney who is confronted, without advance preparation, with new 
styles in antitrust, all too frequently commences to substitute rage 
for reason, to impute sinister motives to conscientious opponents, and 
correspondingly to serve poorly his Government or private client. Like 
Alice, one may find that a breathless pace is needed merely to keep 
abreast of the times; but the sacrifice of this exertion is to be pre- 
ferred to being passed by and left behind in the antitrust parade. 

Illustrative of the home life of an antitrust attorney is the story 
told on herself by the wife of such a lawyer. Forced to show up at a 
dinner party without her husband, she expressed her resentment 
feelingly. Finally she was taken aside and silenced by a friend who 
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asked her when she was going to learn that she had married an 
antitrust attorney. 


Wuat Dogs He Do? 


The antitrust lawyer, once he is adequately trained, has many 
opportunities for service. In answer to our last question—we will 
outline three of these alternatives. The extent to which an attorney 
will engage in one or all of them will, of course, necessarily vary 
from time to time and from individual to individual. 

As one alternative, the antitrust lawyer may litigate issues that 
require resolution in the courts or by the Federal Trade Commis- 
sion. Such an attorney has the usual duties of any trial counsel. 
In addition, however, he is confronted with special problems arising 
from the unique political, moral and economic issues of such a pro- 
ceeding. In particular, he must be prepared patiently to sift moun- 
tains of writings in order to determine the moral or immoral intent 
of the parties, and to collaborate with economic experts in defining 
the markets involved, in checking on their performance, and in evalu- 
ating the role of particular companies therein. The apparent facts of 
accusing photostats must then be weighed against the asserted facts 
of those accused. To discover, reduce to manageable proportions and 
introduce this material and testimony into evidence requires highly 
specialized investigative, pre-trial, trial and settlement techniques 
on the part of counsel for plaintiff** and counsel for defendant.'® Trial 
attorneys in these cases accordingly need to have imagination and 
endurance in equal proportions. 

The antitrust practitioner who chooses litigation usually gains his 
experience initially as a junior associate in public or private practice, 
whose principal role is that of analyzing facts and law. His early 
work may even lie outside of the antitrust field. By degrees he takes 
on more responsibility and—if not at first an antitrust litigator—be- 
comes one. Eventually he graduates to the position of senior trial 
counsel and evidences his particular interest in antitrust by special- 
izing in such cases, participating actively in antitrust bar activities, 





18 Proceedings of the Section of Antitrust Law of the American Bar Association 
for April 1954. 


19 Proceedings of the Section of Antitrust Law of the American Bar Associa- 
tion for August 1954. 
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and keeping in close touch with both substantive and procedural 
changes in this field of law. 

As another alternative, the antitrust lawyer may advise on issues 
that have not reached the litigation stage. In this practice he pro- 
ceeds to handle each problem with a factual and legal analysis which 
superficially resembles his handling of other legal problems. As 
in litigation, however, he must at all times keep uppermost the po- 
litical, moral and economic issues involved. Thus by reason of the 
moral aspect of antitrust he must always check carefully on who is 
involved (on the theory that what may be right and fair for a small 
company may be wrong and unfair for a large) and what is the 
intent (good or bad). Again, because of the economic phase of 
antitrust he must weigh carefully the effect of contemplated action 
(to determine whether it retards or promotes workable competition). 
In view of the speed with which competitive transactions take place, 
counsel repeatedly is required on little or no notice, and usually on 
an incomplete factual picture, to pass judgment on most weighty 
matters—and when his advice is adverse, to produce on the spot suffi- 
cient authorities to win over his disappointed client to accept that 
adverse opinion. 

The antitrust adviser is customarily either a former Government 
attorney with antitrust experience or a private practitioner who has 
had antitrust thrust upon him. If he does a substantial volume of 
antitrust practice, he has found it necessary to undergo—even more 
than the litigator—the very rigorous training in antitrust above 
outlined. In addition, he supplements his advisory work from time 
to time by assisting his litigators in planning the strategy of his pro- 
ceedings, drafting the complaints therein, writing the resulting memo- 
randa and briefs, and on occasion working out consent settlements 
thereof. He is usually most active in antitrust bar association circles, 
lectures and/or writes from time to time, and is incurably afflicted 
with a propensity to discuss the issues in his field with anyone, any- 
where, any time—and at length. 

As a third alternative, supplementary to the second, the antitrust 
lawyer may plan to forestall antitrust issues by long-range compliance 
programs. In this work he must study the corporate structure, in- 
ternal operations and external relationships of the client for which he 
must plan. Next, he must educate his client’s key personnel to desire 
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such planning. Finally, he must formulate policies, prepare directives 
and supervise recordation in a manner tailored both to the commer- 
cial necessities of the client and the social objectives of our antitrust 
laws. This is industrial planning at its best—assisting a commercial 
organization voluntarily to adopt enlightened policies conducive to 
the preservation of a free competitive economy. This is planning, 
true; but it is planning for freedom—not for regimentation. 

The number of practitioners who engage in this most challeng- 
ing phase of antitrust as yet are few in number.?® They are today 
limited essentially to a small group of full-time specialists associated 
with large firms or retained by substantial industrial corporations. 
As the value of industrial planning for competition becomes more 
widely accepted, however, the ranks of these specialists will expand, 
and the greatest opportunity in future years may well lie here. The 
extent of this future is indicated in the plaintive remark of the head 
of one of our great corporations that years ago ninety percent of 
his time was devoted to business and ten percent to attorneys, but 
that now—thanks to the antitrust laws—ninety percent of his time 
is spent with lawyers and only ten percent devoted to business. Anti- 
trust attorneys should not flatter themselves that in fact any corporate 
executive devotes to them any such exaggerated portion of his time; 
but this rueful exaggeration does colorfully underscore the increas- 
ing importance of the role of antitrust lawyers as industrial counsellors. 


CONCLUSION 


In closing, it may be appropriate to add a few comments with 
respect to who should and should not elect to become an antitrust 
lawyer. The nature of his practice has been described above. But 
whether a prospective or practicing attorney should seek to be such 
a lawyer presents a different question. 

The principal qualifications for an antitrust attorney, it is believed, 
are four in number as follows: 


First, the candidate should be genuinely interested in the anti- 
trust laws. For unless an attorney has unquestioned enthusiasm for 





20 The total membership of the Section of Antitrust Law of the American Bar 
Association as of August 1, 1956 was 2531. The percentage of these who specialize 
in long-range compliance, however, is not of course a matter of record. 
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antitrust, he will never willingly devote the time and effort which 
are needed for successful trade regulation work. Only the antitrust 
addict who has taken trade regulation in habit-forming doses will 
subordinate his family and friends to the degree necessary to specialize 
in this field of law. 


Second, the candidate should be reasonably imaginative in his 
approach to the antitrust laws. The political, moral and economic 
phases of antitrust are as important as the strictly legal aspects thereof. 
An attorney who seeks his answer solely from law books and has no 
sensitivity for other values will give technically accurate but sadly 
misleading advice. 


Third, the candidate should be deeply convinced of the social 
desirability of the antitrust laws. The attorney without faith in a 
free economy will have no instinctive “feel” for what will and will 
not advance such an economy, and in an area of doubt will be 
inclined unconsciously to yield under pressure to decide those doubt- 
ful issues in accord with the wishes of his public or private client. 
A practice not built on the rock of conviction will soon disintegrate. 


Finally, the candidate should be able to take a broad-gauged 
view of the antitrust laws. He should have faith in those laws, but 
equally he should avoid becoming the fanatical disciple of any zealot 
group secking antitrust utopia through application of some doctrinaire 
panacea. In particular, all of the antitrust laws should be viewed 
as an integrated unity seeking to preserve a free economy, and occa- 
sional inconsistencies of statutory language should consistently be re- 
solved in the light of this over-all objective. 


These four qualifications, it should be noted, collectively empha- 
size that he who seeks to practice antitrust law equipped solely 
with logic, but lacking other essentials, should pass by on the other 
side and quickly proceed elsewhere. Logic is a valued tool of our 
profession. It does not and cannot, however, write our political laws 
—nor control our moral convictions—nor mold our economic life. 

The antitrust bar cordially welcomes all members of the profes- 
sion to join its ranks, for the opportunities here are great and chal- 
lenging; but it earnestly warns all who will listen that they must in 
this phase of legal endeavor rely less upon their minds and more upon 








- 
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their hearts. He who advises in this field of law solely on the basis 
of rights, privileges and precedent, while ignoring the political, moral 
and economic essence of antitrust, will sadly default in his professional 
obligations to his colleagues, to his clients and to his country. 




















STATEMENT BEFORE THE SENATE BANKING & 
CURRENCY COMMITTEE, "TO AMEND AND 
REVISE THE STATUTES GOVERNING 
FINANCIAL INSTITUTIONS 
AND CREDIT.” 


By Hon. HerBert BrRowneELL, Jr. 


I appear today at the invitation of your Chairman to present the 
Justice Department’s views on certain legal aspects of the pending 
Committee Print “to amend and revise the statutes governing finan- 
cial institutions and credit.’’ The great bulk of this bill treats matters 
beyond this Department’s direct concern. Only a few of its provi- 
sions cover problems on which we might helpfully comment. Of 
these, I plan today to focus primarily on Section 23, Chapter 5, of 
Title 3—covering bank mergers and consolidations. 

That provision would, first, require pre-merger consent to most 
banking mergers by the appropriate banking agencies. “In granting 
or withholding consent,” that proposal specifies, “the appropriate 
agency shall also take into consideration whether the effect thereof 
may be to lessen competition unduly or to tend unduly to create a 
monopoly.” Finally, according to proposed Section 23, “the appro- 
priate agency may also [and let me emphasize the word “may’’] 
request the opinion of the Attorney General with respect to such 
question.” 

Treating this provision, my plan is, first, to emphasize need for 
more effective curbs on certain bank mergers, a need recognized by 
the President of the United States, this Department, and interested 
banking agencies alike, but which we believe is not adequately met in 
this bill. Second, I propose to show why, in our opinion, proposed 
Section 23 runs afoul of basic—government-wide—principles of comity 
between prosecuting and supervisory agencies. Third, to meet these 
objections, I shall offer alternatives to presently proposed Section 23. 


I 


First, the need for reasonable curbs on bank mergers. This need 
stems from present Section 7’s failure to cover asset acquisitions by 
banks, as distinguished from stock acquisitions. The section provides, 
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as to stock acquisitions, that it applies to all corporations “engaged 
in commerce.” Section 7’s asset acquisition portion, in sharp contrast, 
covers only corporations “subject to the jurisdiction of the Federal 
Trade Commission.” Further, Section 11 of the Clayton Act exempts 
banks from Federal Trade Commission jurisdiction by specifying 
that “authority to enforce compliance’ with Section 7 “is hereby 
vested . . . in the Federal Reserve Board where applicable to banks, 
banking associations, and trust companies.” On the basis of these 
provisions the Department of Justice has concluded, and all apparently 
agree, that asset acquisitions by banks are not covered by Section 7 
as amended in 1950." 

As a result, Section 7 is for practical purposes useless to cope with 
what the Comptroller of the Currency has described as “this recent 
trend of [bank] mergers, consolidations, and sales.” * Corroborating 
the rise in bank mergers, the Chairman of the Board of Governors 
of the Federal Reserve Board concluded that bank mergers “have 
gone up steadily.” * In 1952, his testimony reveals, there were 100 
bank mergers. This number jumped to 116 in 1953 and more than 
doubled to 207 in 1954 and reached 232 by the end of 1955.4 Most 
important, the Federal Reserve Board Chairman concluded in mid- 
1955, this number is “still rising.” > As a result, the Board Chairman 
has stated :° 





1 Reaching the same conclusion, a House Judiciary subcommittee staff report 
explained that, because of revisions in amendments to Sec. 7, “it became im- 
practicable to include within the scope of the act, corporations other than those 
subject to regulation by the Federal Trade Commission. Banks, which are placed 
squarely within the authority of the Federal Reserve Board by Sec. 11 of the 
Clayton Act, are therefore circumscribed insofar as mergers are concerned only by 
the old provisions of Sec. 7 ” (Staff report to Subcommittee No. 5 of the 
Committee on the Judiciary, House of Representatives, 82d Cong., 2d sess. 
(September 1952).) 


2 Hearings on Current Antitrust Problems, before House Antitrust Subcommittee, 
84th Cong., Ist sess., May 17, 1955, p. 453. 

3 Hearings on A Study of the Antitrust Laws, before Senate Antitrust Sub- 
committee, 84th Cong., Ist sess., Jume 24, 1955, p. 680. 


4 Hearings on Current Antitrust Problems, before House Antitrust Subcom- 
mittee, 84th Cong., ist sess., Jume 13, 1955, p. 2159. See also Annual Report of Board 
of Governors, Fed. Res., for 1955, p. 79. 


- 


5 Hearings on A Study of the Antitrust Laws, before Senate Antitrust Sub- 
committee, 84th Cong., 1st sess., June 24, 1955, p. 681. 


6 Hearings on A Study of the Antitrust Laws before Senate Antitrust Sub- 
committee, 84th Cong., 1st sess., June 24, 1955, p. 681. 
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[T}he current trend in bank mergers and consolidations is a 
matter which deserves careful consideration and one to which 
the Board of Governors has given a great deal of thought... . 


This bank merger trend musi be viewed against the background 
of present commercial bank asset concentration. In 9 of 16 of Amer- 
ica’s principal financial centers, 2 banks owned more than 60 percent 
of all commercial bank assets. And in each of these 16 centers, the 
first two banks owned more than 40 percent of all commercial bank 
assets.’?7 From these figures, it seems clear, emerges a picture of a 
steadily increasing bank asset concentration. 

It is true that we may still move against this tide of bank mergers 
to a limited extent under Sherman Act Section 1. But mergers may 
meet Sherman Act standards yet fall before the Clayton Act’s more 
stringent bans. Congress’ clear object in its 1950 amendment of 
Section 7 was to strike some mergers beyond the reach of the Sherman 
Act. Thus the Senate report explains that the 


bill is not intended to revert to the Sherman Act test. The 
intent here . . . is to cope with monopolistic tendencies in their 
incipiency and well before they have attained such effects as 
would justify a Sherman Act proceeding.® 


The report further states that the Act’s intent is to have 


broad application to acquisitions that are economically sig- 
nificant . . . [The] various additions and deletions, some 
strengthening and others weakening the bill, are not conflicting 
in purpose or effect. They are merely different steps toward 
the same objective, namely, that of framing a bill which al- 
though dropping portions of the so-called Clayton Act test that 
have. no economic significance, reaches far beyond the Sherman 
Act.? 


To apply such a competitive standard to bank asset acquisitions, 
as it now does to bank stock mergers, is our clear aim. And this 





7 Hearings on Current Antitrust Problems, before House Antitrust Subcom- 
mittee, 84th Cong., 1st sess., June 8, 1955, p. 1995. 


8 S. Rept. 1775, 8ist Cong., 2d sess., 4-5 (1950). 
9 Ibid. 
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general broad aim, apart from disagreements over means, is endorsed 
—in principle—by the President of the United States, the Department 
of Justice, the Federal Trade Commission, and appropriate banking 
agencies. Thus the President, in his Economic Report sent to Con- 
gress within the month, has reiterated the need for “extension of 
Federal regulation to cover bank mergers by asset as well as by stock 
acquisition.” 7° Similarly, Governor J. L. Robertson of the Board 
of Governors of the Federal Reserve System stated last session before 
the House Antitrust Subcommittee considering like legislation:*! “The 
Board favors the objective of this legislation.” Endorsing this view 
the Comptroller of the Currency stated before the House Antitrust 
Subcommittee (Subcommittee No. 5) :™ 


We are in accord with the general purpose of H.R. 5948 
[amending Clayton Act Section 7 to cover bank assets, as it now 
does bank stock acquisitions}. We have no objection to the 
principle that the acquisition of one bank by another through 
purchase, merger, or consolidation should not be permitted if 
the effect of the acquisition may be substantially to lessen com- 
petition. It is no less important to have competition in banking, 
when this can be done soundly, as it is in other fields of commerce 
and industry. 


In the course of analyzing various differences over methods, this 
broad agreement on principle should not be obscured. 


II 


This agreed-upon need for reasonable restraints on bank mergers 
proposed Section 23 fails to meet. The proposed provision, I suggest, 
is deficient on at least two basic scores. First, it would set up com- 
petitive tests for bank mergers different from those that apply to 
other sections of American business. Second, it might, even beyond 
the banking area, seriously dissipate enforcement efforts by decen- 





10 Economic Report of the President, January 1957, p. 51. 


11 Hearings before Antitrust Subcommittee (Subcommittee No. 5) of the Com- 
mittee on the Judiciary, House of Representatives, 84th Cong., 1st sess. on H. R. 
5948, p. 50. 


12 Jbid., p. 71. 
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tralizing responsibility for decisions affecting Clayton Act Section 7. 
Both objections, to my view, are rooted in firm principles of equitable 
enforcement and uniform administration of justice. 

First, weaker Section 7 standards for bank mergers. According 
to proposed Section 23, competitive factors would be only one of 
numerous considerations to be taken into account by a banking agency 
in scanning a merger. Beyond that, the competitive considerations 
specified, whether the acquisition may “lessen competition unduly 
or to tend unduly to create a monopoly,” are completely novel and 
are intended simply to be less stringent than those specified by Clayton 
Act Section 7 for other American business. As a result, not only does 
that proposal prescribe pale antitrust standards, but even that lesser 
standard is only one of many factors banking agencies must consider. 

Some banking agencies have realized the difficulties inherent in 
construing this jerry-built standard. While the relevant language of 
Clayton Act Section 7 has been on the books for almost a half century, 
proposed Section 23’s “unduly” phrasing is novel. Recognizing this, 
Chairman Martin has stated: '* 


[W]e recognize . . . that you have a legal groundwork for sub- 
stantially lessening competition already in the framework of the 
law and that it may not be possible to use unduly lessening 
competition. [Italics added. ] 


In support of this novel and weaker standard, which, I repeat, 
is but one of a number of factors to be considered, the Comptroller 
of the Currency has stated: 


. [T]hat even though a sizable and even substantial reduc- 
tion in competition were to be involved, the office of the Comp- 
troller of the Currency would favor and approve consolidations, 
mergers, and purchases involving the absorption by strong banks 
of weak banks or those facing imminent or ultimate failure 
because of important asset or unsolvable management weak- 
nesses, lack of an adequate banking field as reflected by their 
earnings, usually located in over-banked cities or areas or in 
communities too small to support a banking institution. 





13 Hearings on Legislation Affecting Corporate Mergers, before Senate Antitrust 
Subcommittee, 84th Cong., 2d sess., May 23, 1956, p. 52. 
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Contrary to the Comptroller's apparent understanding, however, 
upholding such acquisitions need not require abandoning Section 7 
standards. For situations he specifies apparently could fall within the 
so-called “failing corporation” exemption, as exemption firmly em- 
bedded in Section 7. As the House Committee reporting on amended 
Section 7 put it:"* 


The argument that a corporation in bankrupt or failing 
condition might not be allowed to sell to a competitor has al- 
ready been disposed of by the courts. It is well settled that the 
Clayton Act does not apply in bankruptcy or receivership cases. 
In the case of International Shoe Company v. The Federal Trade 
Commission (260 U.S. 291) [the House Report continues] the 
Supreme Court went much further. 


The Court there reasoned that where the corporation acquired is'> 


a corporation with resources so depleted and the prospect of 
rehabilitation so remote that it faced the grave probability of 
business failure . . . we hold that the purchase of its capital 
stock by a competitor (there being no other prospective pur- 
chaser), not with a purpose to lessen competition, but to facili- 
tate the accumulated business of the purchaser and with the 
effect of mitigating seriously injurious consequences otherwise 
probable . . . does not substantially lessen competition or restrain 
commerce within the intent of the Clayton Act. 


Likewise adopting this exception, the Senate Committee report deemed 
this proviso would come into play when the acquired corporation is 
“heading in [the] direction” of bankruptcy.’® 

Further indicating the absence of need for standards different 
from Section 7 is this Department’s view of the International Shoe 
exception. Thus we have not prosecuted mergers where, because of 
either inadequate management, obsolete equipment, or a failing 
market, the acquired corporation’s prospects for survival seemed dim. 





14 H. Rept. 1191, 8ist Cong., 1st sess. (1949), p. 6. 


15. 280 U. S. 291, 303 (1940). 


16 S. Rept. 1775, 81st Cong., Ist sess. (1940), p. 7. 
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Gauging the likelihood of future business success, of course, may in- 
volve different factors in different industries. And, considering bank 
mergers, let me assure you, the Department of Justice would without 
doubt pay great heed to each banking agency’s judgment of a bank’s 
chances to prosper. This anticipated pattern of Section 7’s enforce- 
ment against bank asset acquisitions should go a long way toward 
meeting the problem of “failing” banks some banking agencies have 
raised. 

Even more basically, however, I would argue against the wisdom 
of tailoring Section 7’s strictures to the assertedly unique needs of the 
banking industry. In the more than 60 years since the Sherman Act’s 
passage no one has suggested its provisions did not apply to banks 
as to all other sections of American business. Similarly, in the Trans- 
america case** never was it urged that unamended Section 7 did not 
apply with equal force to both banks and non-banking corporations. 
And finally, in its 1950 amendment to Section 7, Congress reiterated 
prohibitions on stock acquisitions to fit banks the same as all other 
corporations. Against this background, I suggest that Congress move 
most slowly in creating or encouraging special antitrust treatment for 
banks. 

Beyond equitable coverage is the problem of ensuring uniform 
antitrust advice. Proposed Section 23, you will recall, provides merely 
that the appropriate agency, if it desires, “may . . . request the opin- 
ion of the Attorney General.” The banking agency is not obliged to 
do so. This despite the fact that the Attorney General’s advice would 
treat issues which, in the language of the Chairman of the Federal 
Reserve Board’s testimony before the Senate Antitrust Subcommittee, 
“are of a character quite different from the functions normally exer- 
cised by the Board,” and, again in his phrasing, involves “different 
spheres of government operation.” '* To the same effect, Comptroller 
Gidney has stated: '® 


I have not any competency in that [the antitrust] field. I do 
not know what the courts have done. 





17 Transamerica Corporation v. Board of Governors of the Federal Reserve Sys- 
tem, 206 F. 2d 163 (1953), cert. denied, 1953. 


18 Statement of Chairman Martin of the Federal Reserve Board before the 
Senate Antitrust Subcommittee, May 23, 1956, p. 5. 


19 Jbid., p. 80. 
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From this I conclude that proposed Section 23 fails completely to 
insure informed advice on competitive factors in bank mergers. 

Failure to insure informed advice on competitive factors could 
have effects far beyond the banking field. Without this Department’s 
right to intervene in bank mergers there might be as many different 
views of Section 7’s standards and scope as there were agencies 
charged with its enforcement. The result could well be disparities 
in view, which in turn spell real enforcement inequities. Enforcement 
effectiveness as well requires some procedure for this Department's 
intervention. Otherwise, in our over-all responsibility for Section 7’s 
enforcement—and I refer here to responsibility entirely outside of 
the banking area—we would be bound by bank merger precedents 
we had no voice in picking or shaping. For all these reasons, then, 
this Department must oppose proposed Section 23 in its present form. 

Instead, this Department favors simply amendment of Clayton 
Act Section 7 to cover bank asset, as it now does bank stock, acquisi- 
tions. As a spokesman for the American Bar Association put it last 
year before the Senate Antitrust Subcommittee :7° 


“ 


the American Bar Association favors and recommends 
enactment of the proposal to embrace asset acquisitions by banks 
within the coverage of Section 7. We believe that the law 
governing bank purchases of assets should conform to that 
which has controlled bank purchases of stock. The application 
of Section 7 to bank mergers should not turn on the distinction 
between acquiring stock and acquiring assets.” 


Even more broadly, I suggest, such amendment of Clayton Act 
Section 7 seems required by our basic belief in uniform application 
of our nation’s laws to all groups alike. In our more than half- 
century of Federal antitrust history, competition in banking has been 
deemed as important as in any other section of our economy. I see 
no reason for departing from that view now. 





20 Hearing before the Subcommittee on Antitrust and Monopoly of the Com- 
mittee on the Judiciary, United States Senate (84th Cong., 2d Sess.) on S. 3341, S. 
3424, and H.R. 9424, at p. 172. 
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Ill 


To repeat, the Department of Justice favors treatment of bank 
mergers, like other mergers, under Clayton Act Section 7—and 
amendment of that provision to cover bank asset, as it now does 
bank stock, acquisitions. Should this Committee and the Congress 
conclude, however, that bank consolidations should, initially at least, 
be treated under the FDIC Act, then I would suggest adoption of 
standards and procedures roughly paralleling those adopted last year, 
and reiterated in the pending Committee Print, controlling forma- 
tion of, and acquisitions by, bank holding companies. 


(1) Briefly put, the Bank Holding Company Act,?" and this 
Committee Print,?* have the effect that the Federal Reserve Board, 
passing on any proposed bank holding company merger, will con- 
sider, arnong other factors, the standards of Clayton Act Section 7. 
As the vice Chairman of the Federal Reserve Board wrote on Janu- 
ary 18, 1957: 


“Section 3(c) of the Bank Holding Company Act requires 
the Board, in passing upon each application by a bank holding 
company for approval of its acquisition of bank stock, to con- 
sider certain specific factors, including whether or not the effect 
of the proposed acquisition would be to expand the size or extent 
of the holding company system beyond limits consistent with 
the public interest and the preservation of competition in the 
field of banking. The concept involved in this factor is a broad 
one, and in the Board’s opinion adequate consideration of the 
facts in this regard necessarily involves consideration of the 
standards mentioned in Section 7 of the Clayton Act—that is, 





21 Sec. 3(c). In determining whether or not to approve any acquisition or 
merger or consolidation under this section, the Board shall take into considera- 
tion the following factor[s]: . . . (5) whether or not the effect of~such acquisition 
or merger or consolidation would be to expand the size or extent of the bank hold- 
ing company system involved beyond limits consistent with adequate and sound 
banking, the public interest, and the preservation of competition in the field of 
banking. 


22 Pending Committee Print, S. ——, Title II, Chapter 9, Section 54(c). 
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whether in any line of commerce in any section of the country 
the effect of such acquisition might be substantially to lessen 
competition or to tend to create a monopoly.” 


As a result, the Vice Chairman of the Federal Reserve Board 
concluded: 


“You may be assured that the Board in consideration of . . . 
[holding company mergers} will take into account . . . whether 
the proposed transactions might involve a violation of Section 7 
of the Clayton Act or other statutes.” ** 


From this, it seems clear, Clayton Act Section 7’s standard, under 
present law as well as the pending proposal, must be considered by 
the Board in passing on formations of, or acquisitions by bank hold- 
ing companies. To the best of my knowledge, no banking agency 
official has challenged or even disagreed with consideration of Section 
7’s competitive tests in the holding company context. In light of this 
history, amendment of Section 23 to require that Section 7’s standard 
—not the pending proposal’s novel “unduly” phrasing—be considered, 
along with other factors, by appropriate banking agencies in passing 


on bank mergers should raise small issue. 


(2) Beyond the issue of competitive standards, Section 23 of the 
pending Print, second, should be revised to specify for all bank mergers 
the same procedures for cooperative liaison, advice, and intervention 
this Department and the Federal Reserve Board have evolved for 
bank holding company mergers. As you may know, the Federal 
Reserve Board is presently considering the first application for ap- 
proval of a bank holding company merger under the 1956 Act. 
To highlight the sort of mutually advantageous cooperation the Board 
and this Department have evolved, and underscore the usefulness of 
the same procedures under Section 23, let me review briefly the path 
each agency has pursued in consideration of this proposed holding 
company merger. 





23 Letter dated January 18, 1957 from C. C. Balderston, Vice Chairman of 
the Federal Reserve Board, to Congressman Emanuel Celler, Chairman of the House 
Judiciary Committee. 
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Initially, after this Department had written to the Board indicating 
knowledge of the proposed holding company’s formation, the Board 
on November 29, 1956, replied that: 


ee 


. we will be pleased to advise you [of any hearing] and 
notice of the hearing will be published in the Federal Register.” 


Some two weeks later (on December 11, 1956), this Department 
responded that: 


“We appreciate your advice that, should the Board of Governors 
determine to hold a hearing on this matter, you will give us 
notice. In the event the Board determines not to hold a hearing, 
we would also appreciate being advised in advance of the Board’s 
ultimate decision to approve or disapprove the application.” 


“As you know,” this Department’s letter went on to emphasize, 
“our responsibilities under the antitrust laws require us to remain 
conversant with this matter. It would be helpful, therefore, and 
might avoid a duplication of work by two different agencies 
on the same matter, if you would be able to furnish us with any 
basic competitive information you have collected or compiled 
relating to these banks...” 


Finally, after this Department had kept the Board abreast of the 
path of our antitrust investigation and of the possibility of some Justice 
Department participation in the Board hearing, the Board replied on 
January 18, 1957: 


“We will be very glad to have you submit a statement or file a 
brief at the appropriate time if you decide to do so. In the mean- 
time, the Board or its staff will be glad to be of any assistance 
it can to the Department in connection with any aspects of this 
matter.” 


So much for this brief narration of dealings between this Depart- 
ment and the Federal Reserve Board in the course of a consolidation 
under the Bank Holding Company Act. More broadly, however, this 
bit of history suggests appropriate roles for this Department and each 
banking agency in consideration of, not only holding company, but 
all bank mergers. Section 23 should be amended, therefore, specifically 
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to require notice to the Attorney General and enable him to inter- 
vene, or at least offer his views, to the banking agency considering any 
bank merger. 


(3) Finally, beyond competitive standards and questions of inter- 
vention, Section 23 should be amended, again paralleling Bank 
Holding Company Act provisions, to include some antitrust savings 
clause. The Bank Holding Company Act,?* and the pending Print,?* 
specify that: 


“Nothing herein contained shall be interpreted or construed as 
approving any act, action or conduct which is or has been or 
may be in violation of existing law, nor shall anything herein 
contained constitute a defense to any action, suit or proceeding 
pending or hereafter instituted on account of any prohibited 
antitrust or monopolistic act, action or conduct.” 


This savings clause should apply to all bank mergers as it now does 
to formation of, or acquisition by, bank holding companies. Such ap- 
plication would carry out the proposal advanced by the Federal 
Reserve Board Chairman that: 


“The Attorney General . . . would continue to have full authority 
to institute proceedings under the Clayton Act, if he should deem 
it desirable, with respect to any situation resulting from the 
particular merger or consolidation.” 7° 


Accordingly, I would suggest that this Committee write into pend- 
ing Section 23 the same antitrust savings clause contained in Bank 
Holding Company provisions (reiterated in Title II, Chapter 9, 
Section 61 of the pending Committee Print). As a corollary of 
course, since the savings clause refers to “existing law,” this Com- 
mittee should make clear its support of amendment of Section 7 to 





24 70 Stat. 133, May 9, 1956. 
25 Title II, Chapter 9, Section 61. 


26 Statement by Federal Reserve Board Chairman Martin, explaining the Board’s 
proposal for handling bank mergers, p. 691 of Hearings of Senate Antitrust & 
Monopoly Subcommittee, “To Study the Antitrust Laws of the United States, and 
Their Administration, Interpretation and Effect Pursuant to S. Res. 61” (84th 
Cong., Ist sess.). 
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cover bank asset as well as stock acquisitions. Only thus would the 
antitrust savings clause have real meaning. 

In sum, these suggested revisions would maintain banking agencies’ 
primary initial responsibility to pass on bank mergers and go a long 
way toward insuring effective application of a uniform competitive 
standard. They would apply to all bank mergers those provisions 
this Committee, and indeed the Congress, has specified for bank hold- 
ing companies. Taken together, I conclude, these suggested revisions 
would mitigate, if not minimize, the force of my objections to present 
Section 23. 
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Supreme Court (Box Score) October 1956 Term 
(pending as of May 13, 1957) 


Dkt. 3—United States of America v. E. I. du Pont de Nemours 
& Co. et al. (U.S. D. C., Northern Illinois), June 14, 1955 Appeal 
filed. Oct. 10, 1955 Probable jurisdiction is noted, Mr. Justice Clark 
and Mr. Justice Harlan taking no part. Argued November 15, 1956. 

The questions presented are (1) did the acquisition of a control- 
ling stock interest in automobile manufacture by a chemical company 
coupled with participation in manufacturer's management have the 
probable effect substantially lessening competition between the com- 
panies in violation of Section 7 of the Clayton Act, and (2) did the 
District Court commit error in its findings and conclusions that the 
chemical company’s acquisition of stock and participation in manage- 
ment of the automobile company constitute a combination in viola- 
tion of Section 1 of the Sherman Act. 


Dkt. 465—Federal Trade Commission vy. Standard Oil Co. (7th 
Circuit), Petition filed September 28, 1956. 

December 17, 1956, petition for certiorari was granted and motion 
for leave to file brief of National Congress of Petroleum Retailers, 
Inc., et al., as amici curiae was granted. 

Under Section 2(b) of the Robinson-Patman Act, a seller may 
defend against a charge of price discrimination by showing that his 
lower price was granted in “good faith” to meet the equally low price 
of a competitor. The question presented is whether the “good faith” 
defense can be used to justify a lower price regularly granted to cer- 
tain large customers pursuant to a long established pricing policy 
maintained by the seller and by certain competitors. 


Dkt. 609—United States v. Procter © Gamble Co. (U. S. District 
Court of New Jersey), Appeal filed December 3, 1956—February 
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25, 1957, further consideration of the question of jurisdiction is post- 
poned to hearing on the merits. 

The U. S. District Court for New Jersey dismissed a Govern- 
ment antitrust action when the Government failed to produce, for 
inspection and copying, the transcripts of testimony of witnesses who 
had appeared before a grand jury investigating possible violations of 
the antitrust laws. The very important question involved is whether 
the Government can be required to open up the grand jury transcript 
minutes which it uses in the preparation and prosecution of a civil 
antitrust case. 


Dkt. 644—Northern Pacific Railway Co. v. United States (Dis- 
trict Court of Washington, D. C.), Appeal filed December 21, 1956. 
Jurisdiction noted January 21, 1957. 

This case presents a question of whether a railroad company is 
in violation of the Sherman Act when it requires a grantee or lessee 
of railroad land to route over its railroad commodities produced on 
such land, provided that neither a lower rate nor better service is 
available from a competing railroad line. 


Dkt. 699—Nashville Milk Co. v. Carnation Company (7th Cir.), 


Petition filed January 19, 1957. Petition granted and transferred to 
Summary Calendar March 4, 1957. 


Dkt. 705—Bruce A. Mackey v. Sears Roebuck G& Co. (Seventh 
Circuit, Jan. 22, 1957, Petition filed, and now awaiting action. 


Dkt. 707—Safeway Stores, Inc. v. Harry V. Vance, Trustee, etc. 
(Tenth Circuit), Jan. 22, 1957, Petition filed. Mar. 4, 1957, Petition 
granted, case transferred to summary calendar, and assigned for 
argument immediately following No. 699. 


Dkt. 823—Federal Trade Commission v. James H. Sewell d/b/a 
Burns Cuboid Co. (Ninth Circuit), Mar. 8, 1957, Petition filed, and 


now awaiting action. 


Dkt. 864—John T. Menzies, et al. v. Federal Trade Commission 
(Fourth Circuit), Mar. 27, 1957, Petition filed. May 13, 1957, 
Petition denied. 


Dkt. 882—Enterprise Industries, Inc. v. The Texas Company 
(Second Circuit), Apr. 5, 1957, Petition filed, and now awaiting 
action. 
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Dkt. 900—E. Edelmann & Company v. Federal Trade Commission 
(Seventh Circuit), Apr. 10, 1957, Petition filed, and now awaiting 
action. 


Dkt. 935—Federal Trade Commission v. C. E. Niehoff G Co. 
(Seventh Circuit), Apr. 23, 1957, Petition filed, and now await- 
ing action. 


Dkt. 962—Tuttle, etc. v. Federal Trade Commission (Second 
Circuit), May 2, 1957, Petition filed, and now awaiting action. 


Dkt. 965—Doloin Corporation v. U. S. Court of Appeals, etc. 
(District of Columbia Circuit), May 3, 1957, Petition filed, and 


now awaiting action. 


Dkt. 969—Nationalwide Trailer Rental System, Inc. v. United 
States of America (U. S. D. C., Kansas), May 3, 1957, Petition 
filed, and now awaiting action. 


Dkt. 970—Ben Hur Coal Company v. Earl Wells, et al., etc. 
(Tenth Circuit), May 3, 1957, Petition filed, and now awaiting action. 


Dkt. 986—The Kansas City Star Company v. United States of 
America (Eighth Circuit), May 10, 1957, Petition filed, and now 
awaiting action. 


Dkt. 986—Emil A. Sees v. United States of America (Eighth Cir- 
cuit), May 10, 1957, Petition filed, and now awaiting action. 


Other Federal Courts 


Federal Trade Commission v. W. W. Tuttle (C. C. A. 2d, Dkt. 
24325, April 2, 1957). 

Held: That the Federal Trade Commission has the power under 
the FTC Act to issue a subpoena demanding the production of 
records of a corporation pursuant to the anti-merger provisions of 
the Clayton Act, Section 7. This power is not limited to a corpora- 
tion being proceeded against or under investigation. 


Roy Darden Industries, Inc. v. Besser Manufacturing Co. (D. C. 
E. D. Mich., decision, 1957). 

The court awarded $45,000. as treble damages to a manufacturer 
of concrete blocking machinery in an action brought by the plaintiff 
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in which competing manufacturers were found to have agreed with 
the owners of the patents they licensed that no other licenses under 
the patents would be granted without the manufacturer’s consent and 
to have used the patents to the injury of the manufacturer. 


Reese Drug Corp. v. Jarvis Drug Co., Inc. (N. Y. Sup. Ct., N. Y., 
February 14, 1957). 

Under the New York Fair Trade Act it was held that where 
the defendant drug store admits having sold Fair Traded products 
below their established prices, said defendant may not defeat the 
issuance of a Fair Trade injunction by claiming that the plaintiff drug 
store had also violated Fair Trade prices. In order to defeat the 
issuance of the Fair Trade injunction on such grounds, the defendant 
must deny its own sales below the established Fair Trade price. 


Kimberly Knitwear Co., Inc., et al. v. Renee Y. Hall (D.C. S. D. 
N. Y., filed February 15, 1957). 

In an action brought by the plaintiff for patent infringement, and 
in the defendant’s counterclaim, it is charged that the plaintiff has 
violated the antitrust laws, another party suing the plaintiff for similar 
alleged violations of the antitrust laws in another separate action is 
not permitted to intervene in the present patent infringement suit. 


Miller Motors, Incorporated v. Ford Motor Co. (D. C. M. D. 
N. C., filed March 20, 1957). 

It was held that an automobile manufacturer (Ford) justifiably 
terminated the franchise of one of its dealers, and the court held 
that the manufacturer does not violate the antitrust laws when it 
participated in the programs of dealer advertising organizations 
throughout the country. Further, the court held that the manufacturer 
does not unlawfully tie-in the sale of advertising with the sale of 
its automobiles and does not require the purchase of parts and 
accessories as a condition of its acceptance of individual orders for 
automobiles. 


Clarence Ryan v. The California Co., et al. (D. C. D. Mont., 
date March 5, 1957). 

The defendant oil companies were granted a summary judgment 
in an action brought by a service station operator charging that the 
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defendants’ conspired to prevent him from selling» their nationally 
advertised brands of gasoline because he sold one such brand of 
gasoline at less than the prices allegedly fixed by the companies. The 
operator failed to show that he requested the companies to supply 
him with gasoline and there was established that the operator was 
supplied with unbranded gasoline he ordered from a distributor of 
one of the companies. 


Frank Solinski v. General Electric Company (D. C. D. N. J., 
filed March 26, 1957). 

The court held that a treble damage action is barred by the 
Federal statute of limitations where the plaintiff's claim accrued in 
1940, the U. S. commenced a suit against the defendant in 1941, a 
judgment in favor of the U. S. against the defendant was entered in 
1953, and the plaintiff did not commence his action against the 
defendant until after the enactment and effective dates of the Federal 
statute of limitations. The plaintiff, having failed to commence his 
suit during the six-month period between the enactment and effective 
dates of the Federal statute, was subject to the new rule under the 
Federal statute requiring the commencement of a suit within one year 
after the termination of a Government action where more than four 
years have elapsed since the accrual date of his cause of action. 


Maple Drive-In Theatre Corp. v. Radio-Keith-Orpheum Corp., 
et al. (D. C. S. D. N. Y., filed March 26, 1957). 

This held that a plaintiff in a private antitrust action is required 
to submit in writing a statement of facts which it expects to prove 
upon trial, and to identify the documentary proof that it will offer as to 
the issues in its action. 


Packard Motor Car Co., et al. v. The Webster Motor Car Co. 
(U. S. C. A. D. C., decided April 18, 1957). 

The U. S. Court of Appeals in the District of Columbia reversed 
a district court’s ruling wherein a $570,000 treble damage judgment 
against an automobile manufacturer was awarded in favor of a former 
automobile dealer. The court ruled that the manufacturer did not 
violate Sections I and II of the Sherman Act when at the request of its 
largest dealer in the Baltimore area, it refused to renew the plaintiff's 
franchise as well as the franchise of another dealer in the area and 
granted the largest dealer an exclusive franchise. ' 
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Department of Justice Activity 


U. S. v. Parke, Davis and Company, et al. (D. C. D. C., indict., 
May 2, 1957). 

The Department of Justice announced the return of a three-count 
antitrust indictment by a Federal Grand Jury in Washington, D. C., 
charging Parke, Davis and Company of Detroit, Michigan, and two 
of its officers with price-fixing and boycotting. 

According to the indictment, the defendants and certain drug 
wholesalers and retailers combined and conspired in unreasonable 
restraint of trade to establish, maintain and enhance the prices at 
which Parke, Davis pharmaceutical products are sold to retailers 
and to the public in the District of Columbia and the State of 
Virginia. At the same time, the Government filed with the United 
States District Court in Washington, a civil antitrust complaint against 
Parke, Davis and Company. That complaint contains substantially 
the same allegations as the indictment. It asks for injunctions against 
further price-fixing and boycotting by Parke, Davis and its officers 
and employees. The indictment and complaint charged that the 
defendants in these cases conspired with wholesale and retail drug- 
gists to maintain Parke, Davis’ suggested resale prices and to refrain 
from advertising Parke, Davis products at prices less than the manu- 
facturer’s suggested resale prices. The defendants are also charged 
with conspiring to boycott retailers who refused to enter this con- 
spiracy. 


U.S.v. C. @ C. Super Corp., et al. (D. C. S. D. N. Y., complaint, 
April 18, 1957). 

The Attorney General announced the filing in the Federal District 
Court in New York, New York, of five separate civil antitrust actions 
alleging violation of Section 1 of the Sherman Act by the block- 
booking of feature motion pictures to television. 


The complaint against each company alleges that it has required 
television stations to license the pictures distributed by the company 
in groups, including a number of pictures which the stations did not 
wish to license or televise, in order to obtain any of the pictures. 
According to the complaints, none of the companies would offer to 
license on a picture-by-picture basis. 
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U. S. v. Hamilton Glass Co., et al. (D. C. N. D. Ill, complaint, 
March 12, 1957). 

A civil antitrust complaint was filed in Federal Court at Chicago, 
charging that Local No. 27 of the Brotherhood of Painters, Decorators, 
and Paperhangers of America, and Hamilton Glass Company have 
engaged in a combination and conspiracy in unreasonable restraint 
of trade in violation of Section 1 of the Sherman Act. The complaint 
describes Hamilton Glass Company and the co-conspirator glazing 
contractors, all of whom are located in Chicago, as companies who 
furnish and install flat glass and employ members of Local 27 which 
is also located in Chicago. 

The complaint alleges that the glazing union, assisted by Hamilton 
Glass Company and the co-conspirator glazing contractors, to insure 
that glazing is done on the job site, exacts sums of money from 
builders, general contractors and manufacturers of pre-glazed sash 
and other pre-glazed products for the use of pre-glazed products. The 
complaint further alleges that the union forces builders and general 
contractors to discontinue the use of pre-glazed sash and other pre- 
glazed products, and that the effect of this is to deny to the public 
the benefits of cost savings in the use of such pre-glazed products. 
Pre-glazed sash is defined in the complaint as consisting of windows 
and doors in which the glass is set and glazed in factories rather than 
on the construction job site. Other pre-glazed products are medicine 
cabinets, showcases, shower doors, and similar products in which the 
glass is glazed in factories rather than on the construction job site. 

It is further alleged that while the union insists that it will not 
recognize any pre-glazed sash or other pre-glazed products shipped 
into the Chicago area or installed in the Chicago area, it does permit 
the Hamilton Glass Company and the co-conspirator glazing con- 
tractors to use pre-glazed products whether or not union-made. The 
civil complaint requests the Court to issue an injunction designed to 
dissipate the effects of the allegedly unlawful combination and con- 
spiracy between the union and the glazing contractors. In addition, 
it requires the union to recognize glazing done in Chicago and other 
areas by other local units of the Brotherhood of Painters, Decorators, 
and Paperhangers of America. Finally, the Court is requested to en- 
join any interference by Local 27 with the sale and installation of pre- 
glazed sash and other pre-glazed products in.which the glazing is 
done by any union workmen. 
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United States v. National Screen Service Corp., et al., March 29, 
1957, in the Federal District Court in New York City, two consent 
judgments terminating a civil antitrust case filed April 28, 1952, 
were entered against the National Screen Service Corporation and eight 
motion picture producers. 

The Government’s suit dealt with production and distribution of 
trailers (short films commonly known as “Coming Attractions”) and 
accessories (poster, signs, color sheets, still pictures and other ad- 
vertising matter) to motion picture theatres throughout the United 
States. In its complaint the Government charged defendant National 
Screen Service Corporation with monopolization of interstate trade 
and commerce in the production and distribution of these trailers and 
accessories by: (a) manufacturing and distributing substantially all 
trailers and accessories used in the United States; (b) acquiring the 
assets of and control over principal manufacturers or distributors 
of trailers and accessories in the United States; (c) restraining the 
use by exhibitors of trailers made and distributed by others; and (d) 
limiting the extent to which poster exchanges compete with National 
Screen in the distribution of accessories. 

National Screen and the defendant producers were further alleged 
to have conspired to restrain such interstate trade and commerce by 
entering into an agreement wherein only National Screen would 
be permitted to make and distribute trailers and accessories. Defendant 
Warner Brothers Pictures, Inc. and Warner Brothers Picture Dis- 
tributing Corporation were alleged to have conspired with defendant 
National Screen only with respect to the production and distribution 
of accessories and a separate consent judgment applies to these com- 
panies covering only the distribution of accessory items. 

Under the judgment applicable to it, National Screen is enjoined 
from preventing any motion picture producer from licensing others 
to make and distribute trailers and accessories. It is further enjoined 
from acquiring any interest in competitors, from discriminating against 
exhibitors using trailers and accessories made by others and from pre- 
venting any person from obtaining such materials from others than 
National Screen. Defendant producers are each required to license 
on a nonexclusive, reasonable royalty basis the production and dis- 
tribution of either trailers or accessories to anyone who can meet 
reasonable business standards and provide national distribution facili- 
ties and service for all feature motion pictures released by licensing 
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producers. Such defendants are also enjoined from discriminating 
among applicants for licenses and from agreeing with any licensee 
as to the prices to be charged exhibitors for such materials. 


U.S. v. Toy Guidance Council, Inc., et al. (D. C. S. D. N. Y., 
indict., March 27, 1957). 

A federal grand jury in New York, New York, indicted three cor- 
porations and one individual on charges of engaging in an unlawful 
combination and conspiracy in restraint of interstate commerce in the 
sale and distribution of nationally-advertised toys in violation of 
Section 1 of the Sherman Act. The Department of Justice also today 
filed a companion civil antitrust suit directed at the same activities 
charged to be unlawful in the indictment. 

According to the indictment and complaint the defendants have 
engaged in an unlawful conspiracy to fix and maintain retail prices 
for selected toys published in catalogues distributed by the corporations 
named defendants in the criminal case, and to require retailers to 
adhere to the retail prices listed in these catalogues. All the defendants 
in the civil case, except Toy Guidance Council, are toy wholesalers 
who, it is alleged, participated in the conspiracy to fix retail toy prices. 
In both the indictment and the civil complaint it is alleged that 
the effects of the combination and conspiracy were to eliminate price 
competition among toy retailers and to deprive those retailers who 
did not adhere to retail prices published by Toy Guidance Council 
and its subsidiaries of the opportunity to deal in toys distributed by 
the wholesalers made defendants in the civil case. 


U. S. v. Schenley Industries, Inc. (D. C. Del., consent judgment, 
April 3, 1957). 

Attorney General Herbert Brownell, Jr. announced the entry in 
the Federal Court in Wilmington, Delaware of a consent judgment 
terminating the Government’s antitrust proceeding against Schenley 
Industries, Inc. The Government’s complaint, filed on February 14, 
1955, charged Schenley Industries, Inc. with violation of Section 7 
of the Clayton Act, frequently referred to as the “anti-merger statute.” 
It charged, among other things, that the acquisition of Park & Tilford 
Distillers Corporation by Schenley Industries, Inc., one of the largest 
producers and distributors of whiskey in the United States, might 
result in a substantial lessening of competition or tendency to create 
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a monopoly in the production and sale of whiskey. The judgment 
entered today enjoins the defendant until March 1, 1967 from ac- 
quiring, either by acquisition of stock or purchase of assets, the busi- 
ness of any corporation engaged in distilling and distributing whiskey 
in bottles in the United States without first making a full disclosure 
to the Attorney General of the facts with respect to any such proposed 
acquisition. If the Attorney General objects to the acquisition, the 
defendants are permitted to apply to the Court for permission to make 
such acquisition and such permission may be granted by the Court 
upon a showing by the defendants that the effect of such acquisition 
will not be substantially to lessen competition or tend to create a 
monopoly in the distilling or distribution of whiskey. 


U.S. v. R. P. Oldham Co., et al. (D. C. N. D. Calif., indict., 
March 27, 1957). 

A Federal Grand Jury in San Francisco, California, indicted six 
corporations and three individuals on charges of violating Section 1 of 
the Sherman Antitrust Act and Section 73 of the Wilson Tariff Act 
in connection with the importation and sale of Japanese wire nails 
on the West Coast. 

The indictment also named as co-conspirators, but not as defen- 
dants, five Japanese steel companies, 13 Japanese exporting firms, and 
one United States importer. The president of defendant Kinoshita, 
Mr. Shigeru Kinoshita, a resident of Tokyo, Japan, who actively 
participated in the offenses charged, was named as a co-conspirator 
rather than a defendant. According to the indictment, wire nails ex- 
ported from Japan and sold in various states on the West Coast have 
a value in excess of $2,000,000 annually. These wire nails are used 
principally in the construction of homes and buildings. The indict- 
ment charges that in or about March 1956 the defendants and the 
co-conspirators entered into a conspiracy to restrict the sale of 
Japanese wire nails on the West Coast to a limited number of im- 
porters, to allocate sales territories among the selected importers, 
and to stabilize the prices at which these importers would buy and sell 
Japanese wire nails. 


U. S. v. Loew’s, Inc. (D. C. S. D. N. Y., complaint, March 27, 
1957). 
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The Department of Justice filed in the Federal District Court in 
New York, N. Y. a civil antitrust action against Loew’s, Incorpo- 
rated, alleging violation of Section 1 of the Sherman Act by the 
block-booking of feature motion pictures to television. The com- 
plaint alleges that Loew’s, which produces M-G-M feature motion 
pictures, less than a year ago commenced to release to television its 
backlog of over 700 pre-1948 pictures. According to the complaint, 
Loew’s has required television stations to license its pictures in groups, 
including a number of pictures which the stations did not wish to 
license or televise, in order to obtain any of the pictures. In many 
cases, these groups consisted of over 700 pictures; in no case, it is 
alleged, did Loew’s offer to license on a picture-by-picture basis. 


U.S. v. Pittsburgh Plate Glass Co., et al. (D. C. W. D. Va., indict., 
March 26, 1957). 

Attorney General Herbert Brownell, Jr., announced that a Federal 
grand jury at Roanoke, Virginia, today indicted seven corporations 
and three individuals on charges of violating Section 1 of the Sherman 
Act in connection with the sale of mirrors for installation in furniture. 
According to the indictment, Pittsburgh Plate Glass Company is the 
largest manufacturer of plate glass in the United States. In addition, 
through various. branches, it engages in the manufacture and sale of 
plate glass mirrors. The other defendant corporations also manu- 
facture plate glass mirrors. 

The indictment alleges that the defendants have conspired to 
stabilize and fix prices for the sale of plain plate glass mirrors to 
furniture manufacturers by agreeing upon and using identical list 
prices and by agreeing upon and applying uniform discounts to the 
list prices. 


U. S. v. Memphis Retail Appliance Dealers Ass’n, Inc., et aa. 
(D. C. Tenn., Consent Decree, April 25, 1957). 

Attorney General Herbert Brownell, Jr., announced the entry in 
the Federal District Court in Memphis, Tennessee, of a consent judg- 
ment terminating the Government’s civil antitrust proceedings against 
the Memphis Retail Appliance Dealers Association, Inc., et al. 

In its complaint, filed November 1, 1956, the Government charged 
the defendants and co-conspirators with engaging in an unlawful 
combination and conspiracy in restraint of interstate trade and com- 
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merce by agreeing to maintain manufacturers’ suggested retail list 
prices on appliances; to adhere to maximum limitations on trade-in 
allowances for used appliances; to prevent distributors from selling 
appliances directly to consumers; to eliminate the competition of dis- 
count houses with retailers; and to adhere to restrictive practices in 
advertising the selling prices of appliances. 

Under the judgment the defendant Association is enjoined from 
entering into or furthering any contract, conspiracy, plan or program 
to (1) fix, establish or maintain manufacturers’ suggested retail list 
prices on appliances, (2) fix maximum limitations on trade-in allow- 
ances for used appliances; (3) boycott or otherwise refuse to do busi- 
ness with any person; and (4) refuse to advertise appliances at prices 
lower than the manufacturers’ list prices, or fixed trade-in allowances 
for used appliances. The defendant retail dealers are enjoined from 
acting in concert with each other through the Association, any suc- 
cessor or any other association to do any of the acts prohibited the 
Association. The judgment further requires the Association to cancel 
and revoke the provisions of its by-laws, rules or regulations which are 
inconsistent with the terms of the judgment; and within 30 days from 
the entry of this judgment to complete proceedings necessary for the 
incorporation in its by-laws of the injunctive provisions of the judg- 
ment. The Association is compelled to expel any present or future 
member who shall violate the injunctive provisions of the final 
judgment as contained in its by-laws. 


U. S. v. R. P. Oldham Company, et al., (D. C. N. D. Calif., 
complaint filed, April 25, 1957). 

The Department of Justice filed in the United States District 
Court at San Francisco, California, a civil antitrust suit charging 12 
corporations with violations of Section 1 of the Sherman Antitrust 
Act and Section 73 of the Wilson Tariff Act in connection with the 
importation and sale of Japanese wire nails. The complaint also 
named as co-conspirators, but not as defendants, five Japanese steel 
companies, seven Japanese exporting firms, and one United States 
importer. 

Wire nails exported from Japan and sold in various states on the 
West Coast have a value in excess of $2,000,000 annually. These wire 
nails are used principally in the construction of homes and buildings. 
The complaint alleges that the defendants and the co-conspirators 
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entered into a conspiracy in or about March 1956 to restrict the sale 
of Japanese wire nails on the West Coast to a limited number of im- 
porters, to allocate sales territories among the selected importers, and 
to stabilize the prices at which these importers would buy and sell 
Japanese wire nails. The complaint asks the court to enjoin the specific 
practices alleged to be in violation of law. In addition, the complaint 
seeks injunctive relief to prevent any of the defendants from engaging 
in activities which would be discriminatory against any importer of 
wire nails, or which would limit competition in the distribution of such 
nails on the West Coast. 


Federal Trade Commission Activities 


FTC v. Grove Laboratories, Inc. (FTC Dkt. 6743, Complaint, 
March 25, 1957). 

Grove Laboratories, Inc., St. Louis, Mo., manufacturer of Fitch 
hair and scalp preparations, was charged today by the Federal Trade 
Commission with discriminating unlawfully among its customers. The 
first of a two-count complaint charges Grove with discriminating in 
price between different wholesale customers in violation of Sec. 2(a) 
of the Robinson-Patman Amendment to the Clayton Act. Specifically, 
according to the complaint, some wholesalers receive, in addition to 
the customary 15% discount, a 10% discount, designated a “ware- 
house allowance.” Other wholesalers, in competition with these 
favored customers, the complaint charges, do not receive the addi- 
tional allowance. The effect of this discrimination, the complaint says, 
may be to lessen competition or create a monopoly in violation of 
the law. 

The second count charges that some retailers, in order to buy 
directly from the company, are required to purchase in at least 
specific minimum quantities, while favored retailers may purchase 
directly in any quantity they desire. The result of this practice, the 
complaint says, is to place an undue burden on the non-favored 
customer. He must either purchase in greater quantities or buy from 
a wholesaler at higher prices. This practice, the complaint says, 
suppresses competition and is an unfair competitive method in viola- 


tion of Sec. 5 of the FTC Act. 
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FTC v. The Borden Co. (FTC Dkt. 6737, Complaint, March 
15, 1957). 

The Borden Co., New York City, and two of its subsidiaries were 
charged by the Federal Trade Commission with discriminating il- 
legally among their customers in the price of fluid milk. 

A Commission complaint alleges these companies have charged 
different milk prices to customers in violation of Sec. 2(a) of the 
Robinson-Patman Amendment to the Clayton Act. This section pro- 
hibits price discriminations where the effect may be substantially to 
lessen competition or tend to create a monopoly. The complaint says 
Borden and Sylvan have been and are now discriminating among their 
customers and that 612 Corp., has discriminated in the recent past. 

For example, the complaint says that since about June, 1955, 
respondents charged Wilmington, Delaware, customers prices sub- 
stantially lower than prices charged customers in Pennsylvania and 
New Jersey. The differences have ranged up to 71% cents per half 
gallon or 334 cents per quart. As of October, 1956, the complaint 
adds, Wilmington area dealers have been charged 7 cents per half 
gallon less than dealers in Pennsylvania. The complaint also alleges 
that Borden and Sylvan have discriminated by giving favored cus- 
tomers cash purchase discounts of 2 percent. According to the 
complaint, Borden acquired Sylvan Seal Milk, Inc., of Delaware in 
April, 1956, and changed its name to 612 Corp. Also, in May, 1956, 
Borden organized Sylvan Seal Milk, Inc., of Pennsylvania. 


FTC v. Bourjois, Inc. (FTC Dkt. 6635), consent order, March 
14, 1957). 

The Federal Trade Commission approved a consent order pro- 
hibiting Bourjois, Inc., New York City, from dealing unfairly with 
its customers in granting promotional allowances. Bourjois, Inc., is 
the manufacturer of the Bourjois and Barbara Gould lines of cos- 
metics, perfumes, and other beauty preparations. —The Commission 
adopted an initial decision by Hearing Examiner J. Earl Cox con- 
taining an order agreed to by the company and the Commission’s 
Bureau of Litigation. 

In a complaint issued September 14, the Commission had charged 
the company with failing to give allowances to all competing cus- 
tomers on a proportionally equal basis, as is required by Sec. 2(d) of 
the Robinson-Patman Amendment to the Clayton Act. Among 
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other things, the complaint had alleged that the company has a 
standard promotional program providing for discounts of up to 25% 
for cooperative advertising rendered by the customers, but that some 
favored customers receive far more for such promotion. In some 
instances, the complaint had alleged, this amount was 210% more 
than the standard allowances. The order specifically prohibits Bourjois 
from compensating any customer for advertising, display, demonstra- 
tor, promotional, or other services unless this compensation is made 
available on proportionally equal terms to all other competing cus- 
tomers. 


FTC vy. Asheville Tobacco Board of Trade (FTC Dkt. 6490, 
initial decision, April 10, 1957). 

Arbitrary, unlawful limitations placed by the Asheville Tobacco 
Board of Trade, Asheville, North Carolina, on floor space and selling 
time in the Asheville tobacco auction warehouses, restricting com- 
petition in the area’s tobacco industry, would be prohibited under 
an order issued by the Federal Trade Commission hearing examiner. 

Examiner Abner E. Lipscomb, in his initial decision, ruled that 
restrictions placed by the Board on existing and new warehouses in 
connection with an otherwise legitimate system of allocating selling 
time in the market are “alien to the whole concept of the free enter- 
prise system.” In fact, he said, the warehousemen chiefly in control 
of the Board adopted provisions “designed unreasonably to hinder 
and restrict, and, as far as possible, prevent the establishment of 
competitive warehousing facilities’ on the market. 

In view of the perishable nature of burley tobacco and the short 
selling season (from November to February), selling time is perhaps 
the most important factor to tobacco auction warehouses. Selling 
time is legally controlled by various organizations in the industry. 
The Burley Auction Warehouse Association, for example, allots to 
an area the number of hours each day during the season that ware- 
houses in the area may stay open for business. In turn, the Asheville 
Board has the authority to allocate this selling time among the ware- 
houses in its area. Since 1954 Asheville has operated under the 
“performance system” of allocating time, that is, distribution of the 
available time to each warehouse on the basis of its performance 
the previous year. 
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FTC v. Philip Morris, Inc. (FTC Dkt. 6750, complaint, April 4, 
1957). 

Philip Morris, Inc., cigarette manufacturer, was charged by the 
Federal Trade Commission with discriminating among its customers 
in granting promotional allowances. According to a Commission 
complaint, Philip Morris pays promotional allowance money to some 
customers, but not all, and contracts with those receiving allowances 
on individual and arbitrary terms. The law, Sec. 2(d) of the Robin- 
son-Patman Amendment to the Clayton Act, requires that, if pro- 
motional allowances are given, they be made available to all compet- 
ing customers on proportionally equal terms. This law, the complaint 
alleges, is further violated by Philip Morris’ requirement that some 
customers comply with certain terms in order to receive allowances 
while others must meet either less burdensome terms or no terms at all. 
As an example of this unlawful treatment of customers, the complaint 
cites monies paid in 1956 to various retailers for such things as posters, 


carton displays, counter displays, and change trays: 


Trading Area Customer Purchases Allowance 
Kansas City, Mo. Katz Drug Company $ 218,418 $ 9,000 
Kansas City, Mo. Milgram Food Stores Inc. 59,028 1,248 
Los Angeles, Calif. Thrifty Drug Co. 718,669 18,000 
Los Angeles, Calif. Ralph’s Gro. Co., Inc. 439,872 1,300 
New York, N. Y. Grand Union 1,307,032 2,350 

(all outlets) 
New York, N. Y. Liggett Drug Co. 756,148 75,000 
(all outlets) 
New York, N. Y. R. H. Macy Co. 174,563 25 
New York, N. Y. Gimbel Bros. 60,936 600 


Other examples, the complaint continues, are the amounts paid 
to various companies selling Philip Morris brand cigarettes through 
vending machines: 


Trading Area Customer Purchases Allowance 

Chicago, Il. Automatic Canteen $1,719,999 $102,500 
of America 

Chicago, Il. Automatic Merchandising 45,148 None 
Company 

Milwaukee, Wisc. Stacy Bros. Co. 42,878 4,000 

Milwaukee, Wisc. Friedman Tobacco Co. 164,222 None 

Washington, D.C. G. B. Macke Corp. 269,153 7,000 


Washington, D.C. Tidewater Macke, Inc. 6,538 None 











oe Cerne ere 





ANTITRUST NEWSLETTER 549 


Allowances are also granted to customers functioning as tobacco 
wholesalers, the complaint continues. The Metropolitan Tobacco 
Company of New York City was paid $50,000 in allowances in 1956, 
yet nothing was offered to any of the other wholesale customers com- 
peting with it. 


FTC v. Pittsburgh Plate Glass Co. (FTC Dkt. 6699, consent order, 
April 26, 1957). 

The Federal Trade Commission approved a consent order prohibit- 
ing Pittsburgh Plate Glass Co., from selling automobile safety glass to 
Ford Motor Company at prices lower than those charged customers 
competing with Ford. 

The Commission adopted an initial decision by Hearing Examiner 
Frank Hier containing an order agreed to by the company and the 
Commission’s Bureau of Litigation. A Commission complaint, issued 
December 26, had charged the company with selling to Ford at prices 
of from 32% to 67% less than charged other customers. This dis- 
crimination, the complaint had charged, violates Sec. 2(a) of the 
Robinson-Patman Amendment to the Clayton Act. The order pro- 
hibits Pittsburgh from selling to Ford or any other manufacturer of 
automotive vehicles at net prices lower than those paid by other 
purchasers taking delivery from Pittsburgh’s factories or service depots 
where these purchases compete with Ford in the resale of the glass. 


FTC v. Food Fair Stores, Inc. (FTC Dkt. 6458, initial decision, 
April 18, 1957). 

A Federal Trade Commission hearing examiner today issued an 
order which would dismiss for lack of jurisdiction a complaint charging 
Food Fair Stores, Inc., Philadelphia, Penna., with inducing favored 
treatment from its suppliers in violation of the antitrust laws. 

The examiner, Frank Hier, said Food Fair is a “packer” under the 
terms of the Packers and Stockyards Act and, therefore, is under exclu- 
sive jurisdiction of the Secretary of Agriculture. The FTC does not 
have jurisdiction, he said, and Food Fair’s motion to dismiss the FTC 
complaint should be granted. The Commission’s complaint, issued in 
November 1955 and amended last March, had charged Food Fair with 
inducing special promotional allowances which it knew, or should 
have known, were not being offered by its suppliers to its competitors 
on “proportionally equal terms,” as required by Sec. 2(d) of the 
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Robinson-Patman Amendment to the Clayton Act. This knowing in- 
ducement of violations of the Robinson-Patman Law, the complaint 
had charged, was an unfair method of competition in violation of the 
FTC Act. Food Fair, which is a supermarket grocery chain of 238 
stores along the Atlantic Seaboard doing an annual business of about 
$475 million (gross sales, 1956), has operated a meat-packing plant in 
Elizabeth, N. J., since July 1945. This plant sells $25 million in meat 
products each year. These products, the examiner said, are federally 
inspected, and Food Fair is listed and licensed by the Department of 
Agriculture as a packer. The Packers and Stockyards Act, the examiner 
said, is “clear and unambiguous” and provides that “the Federal 
Trade Commission shall have no power or jurisdiction so far as relat- 
ing to any matter which by this Act is made subject to the jurisdiction 
of the Secretary * * *” The matters referred to in the Act, the 
examiner said, include “broad proscriptions” against unfair business 
practices and “include the charge of the complaint here.” Denying 
the claim of counsel supporting the complaint that the Secretary of 
Agriculture’s jurisdiction applies only to the meat-packing phase of 
Food Fair’s business, the examiner said: 

“* * * it is * * * clear that Congress was legislating for all 
businesses doing any meat packing whatsoever, that the bill was 
intended to reach and regulate all phases of the business of any 
person, firm or corporation engaged in meat packing to any 
extent whatever, that the problem of ‘unrelated activities’ was 
squarely before Congress and thoroughly considered, that the 
statutory definition of ‘packers’ * * * was made designedly broad 
so as to include all within its terms, ‘whatever the ramifications 
of his business, and whatever the form of corporate organization 
adopted,’ or ‘if such person has an interest in a packing busi- 
ness &#@ >» 


Congress, the examiner added, was legislating “for the future and 


for an industry, and was keenly aware of extensions into other fields, 
and of other firms entering into the packing field. There is no evidence 
in this legislative history that the Act was intended to be confined to 
those whose sole or primary business was meat packing.” Counsel 
supporting the complaint had maintained that complete jurisdiction 
in the Department of Agriculture would lead to absurd results enabling 
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any concern to choose between FTC and Agriculture simply by acquir- 
ing or divesting itself of a packing plant. 

“The answer, of course,” the examiner said, “is that where a law 
is clear and unambiguous in terms, command, and intent and where 
the latter is also clear from the legislative history, interpretation is 
uncalled for and no deciding authority may interpose his views and 
interpret it away from that intent, regardless of result. The responsi- 
bility for the latter, any duty to change, as well as the sole right to 
change, lies with the enacting authority, Congress. That this is recog- 
nized by that body is evidenced by the recent introduction for passage 
by Congress of S. 1356 to confer on the Federal Trade Commission 
the very jurisdiction contended for here * * *” 


FTC vy. Flippo & Sons, et al. (FTC Dkt. 6630, initial decision, 
April 22, 1957). 

A Federal Trade Commission hearing examiner found today that 
12 excelsior manufacturers in Northern Virginia have engaged in un- 
lawful trade agreements which have completely destroyed competition 
among them. 

The examiner, Abner E. Lipscomb, issued a cease and desist order 
which would prohibit these concerns from employing a common selling 
agent or enforcing restrictions designed to set prices and control the 
market. 

This is not a final decision of the Commission and may be appealed, 
stayed, or docketed for review. 

Named in the examiner’s order, in addition to the manufacturers, 
is Virginia Excelsior Mills, Inc., Dowell, Va., the common sales 
agent and instrumentality for carrying out the unlawful arrangements. 

The examiner said Virginia Mills was organized in 1938 by the 
manufacturers in an attempt to stabilize their industry, characterized 
then as a dying industry with “cut-throat” competition. 

In 1938 Virginia Mills entered into 5-year contracts with the mem- 
bers, who are its stockholders, agreeing to buy their excelsior production 
at prices fixed by a board of directors. The manufacturers, in turn, 
agreed to refer all inquiries to purchase excelsior to Virginia Mills 
and to refrain from making any direct price quotations to buyers. 
Virginia Mills was to standardize the grades of excelsior, purchase a 
certain quota from each manufacturer, and make adjustments. Each 
member, the examiner said, agreed not to increase its productive ca- 
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pacity except by the addition of machines owned by it or by another 
manufacturer-stockholder at the time the contract was signed. The 
contract provided for payment of a $500 penalty for violations of the 
contract. The examiner notes that since 1954 there have been no 
renewals of this contract but that all members continue to sell their 
production to Virginia Mills and to observe the other provisions of the 
contract. 

The examiner said that the history of the industry shows a change 
from the “cut-throat” competition of 1938 to a “complete absence 
of * * * any competition * * * subsequent to that year.” According 
to the examiner, about 22,000 to 26,000 tons of excelsior have been 
shipped from these manufacturers annually. This, he said, represents 
a gross return of about $1 million and from 20% to 25% of the 
excelsior sold in the United States. Due to transportation costs, the 
Virginia manufacturers sell only in Virginia, New York, Connecticut, 
Pennsylvania, New Jersey, Maryland, Delaware, North and South 
Carolina, and the District of Columbia. The respondents had main- 
tained that, since there had been no showing that they have domi- 
nated or controlled the excelsior market in this area, there was no 
public interest. 

Denying this contention, the examiner quoted from a Supreme 
Court decision (U.S. v. Socony Vacuum Oil Co.) that: 


“«* * * Any combination which tampers with price structures 
is engaged in an unlawful activity. Even though the members of 
the price fixing group were in no position to control the market, 
to the extent that they raised, lowered, or stabilized prices they 
would be directly interfering with the free play of market forces.” 


The examiner’s order specifically would prohibit the following 
things: 


Operating the Virginia Excelsior Mills, Inc., as a common 
selling agent; 

Fixing prices of excelsior or production quotas: 

Restricting manufacturers by (1) designating the party to 
whom they may sell or quote prices, or the prices they may 
quote, (2) imposing any other restrictions, or (3) enforcing 
such restrictions by penalties; 

Classifying excelsior for pricing purposes; 
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Designating conditions under which stockowner-members may 
sell their mills or machines. 


FTC v. Florida Citrus Mutual (FTC Dkt. 6074, order, May 
10, 1957). , 

The Federal Trade Commission ruled that Florida Citrus Mutual, 
Lakeland, Florida, a non-profit marketing association of 7,000 citrus 
fruit growers, may continue to use its supply adjustment program to 
prevent and relieve market gluts in citrus fruit. The ruling, however, 
forebade resumption of the association’s pre-1952 attempts to control 
the price or interstate shipment of fruit after grower-members have 
sold it to handlers and processors. Also approved by the Commis- 
sion’s 3-to-0 decision is the right of Mutual to contract with any 
purchaser concerning prices for oranges, grapefruit, and tangerines. 

The Commission adopted, with modifications, a hearing exami- 
ner’s initial decision holding that the association unlawfully had re- 
strained competition in an effort to stabilize Florida’s citrus fruit 
industry. This initial decision, dated July 26, 1955, had been chal- 
lenged in cross appeals by Mutual and by the Commission’s trial 
staff. Commissioners William C. Kern and Edward T. Tait did not 
participate in the Commission’s decision. Mutual, seeking reversal 
of the initial decision, had argued that all of its price-fixing activities 
on behalf of its citrus fruit grower members were within the im- 
munity provided by the Capper-Volstead Act and that the FTC 
lacked jurisdiction. The Commission found these arguments to be 
without merit. However, the Commission also disagreed with its 
own staff that the examiner’s order should have been broadened to 
forbid, among other things, Mutual’s price-guide information and 
supply adjustment program. This service of Mutual to its members, 
the Commission found, was merely to inform the trade as to eco- 
nomic and market conditions and to recommend a course of conduct 
tending to relieve market damaging surpluses in citrus fruit. “Such 
a program,” the Commission said, “unaccompanied by concerted 
activity by respondents tending toward unlawful fixing, establishing 
or maintenance of prices or fostering or effectuating illegal restraints 
on competition in the citrus fruit industry, is not in contravention of 
any of the laws administered by the Federal Trade Commission.” 
The Commission extended the price-fixing prohibitions of the exami- 
ner’s order against Mutual to include “delivered-in” prices (those 
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paid by canners and processors to intermediate handlers) as well 
as “floor” prices on fresh fruit f.o.b. ‘The Commission, however, did 
not agree with its staff's contention that the order should apply to all 
prices. The Capper-Volstead Act, the Commission observed, offers 
immunity to pricing activities limited to establishing, cooperatively, 
prices that Mutual’s fruit grower members should be paid by fruit 
handlers. 

Florida Citrus Mutual, organized to combat chaotic marketing 
conditions and low prices of citrus fruits in 1947-48, began opera- 
tions in 1949. It represented growers of 85 percent of the citrus 
fruit in Florida. The Commission adopted Hearing Examiner Everett 
F. Haycraft’s finding that Mutual, while undertaking “to achieve 
the true value of the fruit at the market place,” had, prior to May 
1952, illegally fixed the minimum resale price charged by fresh fruit 
shippers and processors. Also adopted was his finding that, in viola- 
tion of the FTC Act, Mutual had allotted the quantity of fresh fruit 
bought from its members which could be shipped in interstate com- 
merce. In appealing this finding, Mutual argued that it had never 
set prices for fruit, title to which had passed to handlers, and that 
such prices as were set were minimums to be obtained by handlers 
as selling agents for the growers. However, the Commission agreed 
with the examiner that Mutual’s contracts provided for a seller- 
buyer relationship rather than an agency relationship between its 
grower members and handlers, canners, and concentrators. In addi- 
tion to finding that Mutual’s price-fixing efforts extended beyond 
limits permitted by the Capper-Volstead Act, the Commission con- 
curred in the examiner's finding that Mutual had demanded and 
received the cooperation of handler-shippers of fresh fruit in limiting 
quantities shipped in interstate commerce. This, the examiner had 
ruled, violated the spirit of the Sherman Act. 

Ruling on the jurisdictional question, the Commission rejected 
Mutual’s argument that, since it does not handle or sell any fruit, 
it is not engaged in commerce within the meaning of the FTC Act. 
“Tt is our opinion,” the Commission said, “that respondent Mutual is 
so inextricably involved through its contractual relations, both with 
the growers and handlers, that it cannot seriously question the Com- 
mission’s jurisdiction. The fact that Mutual itself is not directly en- 
gaged in interstate commerce is of no legal consequence.” The 
Commission then pointed out that practically all citrus fruit grown 
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in Florida is shipped interstate as fresh fruit, concentrate, or citrus 
products. Fresh fruit handler-shippers under contract to Mutual 
account for 92 percent of fresh Florida citrus fruit shipped in com- 
merce. To Mutual’s argument that the present action no longer is 
in the public interest because the alleged illegal activities were dis- 
continued by Mutual in May 1952, the Commission agreed with the 
examiner’s finding that: 


“The contracts between respondent Florida Citrus Mutual 
and the processors and shippers utilized by respondent Florida 
Citrus Mutual in its efforts to compel these distributors to ob- 
serve the price-fixing and allotment programs are still in effect, 


and a change in policy of administration could bring them into 
use * #* #&” 


FTC v. Sealed Power Corp. (FTC Dkt. 6654, consent order, 
May 13, 1957). 

A consent order prohibiting price discrimination by Sealed Power 
Corp., in the sale of automotive replacement parts was issued by the 
Federal Trade Commission. The Commission approved an initial 
decision by Hearing Examiner Robert L. Piper containing an order 
agreed to by the company and the Commission’s Bureau of Litiga- 
tion. A Commission complaint, issued October 17, had charged the 
company with giving favored prices by means of customer classifica- 
tion, quantity purchase discounts, and by recognition of group buyers. 
Each of these practices, the complaint had charged, resulted in some 
customers receiving lower prices than other customers actually com- 
peting with them. This, the complaint said, violated Sec. 2(a) of the 
Robinson-Patman Amendment to the Clayton Act. The Commis- 
sion’s order prohibits this type of discrimination in the future. 


The O'Mahoney-Kefauver Committee 


The Senate Subcommittee on Antitrust and Monopoly have 
released a staff report entitled “Corporation Mergers and Acquisi- 
tions.” 

In the release of this report it was announced that the publication 
will be for the information of the Committee on the Judiciary 
(Senate Report No. 132, Eighty-fifth Congress, First Session). The 
staff report is in the nature of a research study and covers the Sub- 
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committee’s study of mergers and suggested improvements concern- 
ing anti-merger legislation. 

Also released was a staff study of the same Subcommittee cover- 
ing the views of the Federal judiciary on the antitrust laws which are 
the suggestions of a report of the Senate Committee on the Judiciary 
which was prepared by the Subcommittee and is entitled “Antitrust 
and Monopoly” (Senate Report No. 128, Ejighty-fifth Congress, 
First Session). In this report the staff study covered a cross-section 
of confidential reports by members of the Federal judiciary by the 
questionnaires sent to them by the Subcommittee requesting their 
views on the subject of antitrust. 


The Celler Committee 

Opposition to Bill Requiring 60-Days Advance Notice on Mergers 
Voiced by the United States Chamber of Commerce and the Na- 
tional Association of Manufacturers. In testimony before the House 
Antitrust Subcommittee, Richard Wagner, chairman of the Champlin 
Oil & Refining Co., speaking for the Chamber of Commerce, stated 
that: “The tendency to start new businesses might be slowed down 
if anyone thinking of going into business for himself knew that an 
advantageous sale of the business at some future date could be fore- 
stalled at the whim of a Government bureau.” Mr. Ernest W. 
Farley, Jr., president of the Richmond Engineering Co., Inc., ex- 
pressed the views of the NAM that “any mandatory waiting period 
which freezes the relationship of the parties to a proposed merger 
imposes a real and unnecessary hardship on the business enterprises 
which must make decisions and take action when conditions are most 
favorable.” 

While the 60-day advance notice proposal is designed only to 
give the Government an opportunity to determine whether a merger 
would tend to promote monopoly, the Chamber of Commerce and 
the NAM nevertheless have preserved unsullied their record of op- 
position to legislation of primary significance to small business. 

The pertinent question of how accurately the Chamber speaks 
for the rank-and-file of its businessmen members was raised by a 
recent survey conducted for the Chamber by Opinion Research Corp. 
to “ascertain the degree of interest shown by members in national 
affairs and their activity in connection with legislation.” Some of 
the findings confirmed long-held suspicions that on legislative mat- 
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ters the Chamber’s top-side bureaucracy speaks more for itself than 
for its nationwide membership. 


Major findings: 1. Of those businessmen secretly polled, 38 
percent had no suggestions whatever to offer on legislation to create 
more jobs and greater prosperity. 2. Of those making suggestions, 12 
percent urged tax reductions; but 9 percent want more highways 
built; 7 want “to attract more industry to this area”; 6 percent 
requested larger public works programs; 3 percent stressed aid to 
education, and another 3 percent urged more aid to farmers. Thus, 
compared with the 12 percent which suggested tax reductions, a total 
of 28 percent urged programs which would increase Federal ex- 
penditures. 


The Sparkman Committee 

Passage of S. 11 the “Equality of Opportunity” Bill Urged by 
Senator Sparkman in a statement which opened hearings on this 
measure before the Subcommittee on Antitrust and Monopoly, Senate 
Judiciary Committee. Calling attention to the devastating impact 
which discriminatory pricing practices have upon small sellers and 
buyers, Senator Sparkman declared that the “growth and prosperity, 
even the survival, of small business depends critically upon a strong 
anti-price discrimination statute.” Notwithstanding such need, the 
Senator continued, “there is no statute adequate to the task of coping 
wtih monopolistic price discriminations.” 

“To remedy this statutory deficiency,’ the Senator explained, 
“is the design of S. 11.’ Accordingly, “S. 11 would make the defense 
of meeting competition of good faith inoperative in all cases of price 
discrimination where the reasonably probable effect of the discrimina- 
tion is to lessen competition substantially or to create a monopoly in 
any line of commerce. In such a manner, the bill would eliminate 
many of the worst abuses of monopoly power in the pricing area, 
without any impairment of legitimate pricing practices and policies.” 

Turning to objections to S. 11 raised by independent oil jobbers, 
Senator Sparkman observed that the effects of S. 11 would be in- 
significant in the case of most jobbers. The Senator based his con- 
clusion upon two grounds: 


1. It may be safely said that the pricing practices of the vast 
majority of small, independent jobbers are not within the purview 
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of existing provisions of the Robinson-Patman Act, since the jurisdic- 
tional element of commerce cannot be shown. 


2. It is extremely difficult to conceive a situation where the 
consequences of a small jobber’s price discriminations would tend 
to lessen competition substantially or to create a monopoly in any 
line of commerce. 


Book Review 


EcoNoMiIc CONCENTRATION AND THE Monopoty Prosiem, by Ed- 
ward S. Mason (Cambridge: Harvard University Press, 1957. 
Pp. xvi, 411. $6.00). 


The contributions of Dean Edward S. Mason of Harvard’s Grad- 
uate School of Public Administration to the field of industrial organi- 
zation have been conveniently combined into a single volume. From 
his 1936 critique of the decline of competition thesis to the comments 
at the 1955 convention of the American Economic Association on 
the Report of the Attorney General’s Committee, they were hitherto 
available in a variety of scattered sources. Appearing here in print 
for the first time is the essay which gives its name to the book. Four 
of the nineteen essays deal with raw material problems and their 
relationship to national security and economic growth—an area 
admittedly tangential to the main themes. 

The juxtaposition of a number of studies in the broad areas of 
business size and market structure, problems of price and wage 
behavior, and issues in antitrust policy facilitates comparison of his 
evolving views on specific issues. In 1939, Mason had been working 
on a classification of industrial market situations to aid our under- 
standing of business behavior. Want of data and time compelled 
abandonment of this project—yet he continues to look for the deriva- 
tion (presumably by others) of “a not unmanageable number of 
characteristic market structures which would assist prediction and 
public policy” (p. 8). Ultimately, differences in market structure 
rest on technological factors, Mason remarked in 1939. Today 
technology is assigned only a heavy influence in the size of firms. 
Public opinion and public policy were held to be a “substantial 
influence” on industrial prices in 1947 (p. 175). Post-war experience, 
however, revealed by 1951 that exhortation from official and quasi- 
governmental sources would not affect the process of price determina- 
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tion process significantly. A decade ago Mason cautioned— Washington 
please note—“price and wage levels are not going to be stabilized by 
the self-restraint of business or of organized labor” (p. 169). 

Of particular interest is the new essay which reviews recent 
literature on concentration and monopoly. The major factor increas- 
ing concentration in our economy has been the industrialization proc- 
ess which shifted activity away from an area with low concentration 
to areas with high concentration. If concentration increases sub- 
stantially in the future it will be due to intra-sectoral rather than 
inter-sectoral developments; so far this has not happened, Mason 
points out. Those who describe the United States as a land of 
“monopoly capitalism” are reminded, e.g., that the position of U. S. 
Steel relative to the American industry does not approach that of 
Tatta in India. We shall probably not be able to answer the in- 
triguing question as to whether monopoly is increasing, Mason sug- 
gests, given the paucity of data and the difficulties of definition. 
Nutter’s attempt to measure the extent of enterprise monopoly actually 
deals with changing concentration. Mason does not discern any 
tendency towards increasing concentration in manufacturing in the 
last fifty years. 

Our author is a scholar who has consistently refused to be swept 
away by fashionable currents. In the 30’s he documented his skepti- 
cism concerning the decline of competition and price inflexibility 
theses. So it remains today with respect to the bouquets to bigness 
from Schumpeter, Galbraith e¢ al. On this question more research 
is needed. Similarly, when the evidence is in, Mason expects counter- 
vailing power will prove to be “not as countervailing as sometimes 
supposed” (p. 4). He approaches his own work in the same spirit. 
In 1949 Mason conceded that the dichotomy in his famous 1937 
article between economic and legal concepts of monopoly had been 
drawn “much too sharply” (p. 358). 

In evaluating the recent criticisms of antitrust policy by friends 
of bigness (e.g. Lilienthal) Mason recognizes the relevance of sub- 
stitute competition, the irrelevance of market share in judging market 
power in areas of rapid innovation, and the role that countervailing 
power may sometimes play. Market power nevertheless remains an 
area of proper concern of public policy. The use of market shares 
as a prima facie indicator does not imply an attack on size as such, 
for a business is and should (he argues) be free to expand in new 
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areas if its position in a given market is restricted by government 
action. 

Standards of permissible power are needed which reconcile the 
objection of limiting power at the same time that growth is not 
hindered. Judge Knox’s Alcoa decision of 1950 is quoted with ap- 
proval in this connection. The enforcement agencies have been more 
concerned with legal victories than with asking what difference it 
makes. The practicability of a remedy, Mason feels, should guide the 
selection of cases. 

Dean Mason’s essays are more suited to stimulating thought and 
engendering skepticism than to providing definitive solutions. They 
cannot be ignored by anyone who wishes to deal with problems of 
monopoly policy and big business behavior. 


BENJAMIN J. KLEBANER 
City College of New York 


Notes 


According to the report of the Senate Subcommittee on the 
Judiciary prepared by its Subcommittee on Patents, Trademarks and 
Copyrights (“‘Patents, Trademarks and Copyrights,” Report No. 72, 
Eighty-fifth Congress, First Session), “during the period from 1941 
to date approximately 106 antitrust judgments have been entered 
requiring that patents alleged to have been abused in antitrust viola- 
tions be subject to licensing either at a reasonable royalty or on a 
royalty-free basis.” 

The Subcommittee staff is now presently engaged in studying the 
material concerning compulsory patent licensing under antitrust de- 
crees with a view to preparing a report. 


Fair Trade 


The High Court of the State of Kansas refused to declare the 
Kansas Fair Trade Act in Quality Oil Co., Inc. v. E. I. du Pont de 
Nemours and Company (filed January 7, 1957), based upon the 
insufficiency of the reasons advanced by the plaintiff. 

The unfairness contention of the Fair Trade Act as applied to 
unfairness is constitutional was rejected in E. J. du Pont de Nemours 
and Company v. Edward Miller (date March 4, 1957). 
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Also in Pennsylvania the court held in Norman M. Morris 
Corp. v. Hess Brothers, Inc. (U.S. C. A. 3d, filed March 26, 1957), 
that an exclusive distributor of a manufacturer’s trademarked watches 
for the entire United States can set the Fair Trade prices for such 
watches under the Pennsylvania Fair Trade Act, but does not re- 
quire a specific authorization to set resale prices from the owner 
of the trademark. Further, contentions that the Pennsylvania Act 
and the McGuire Act are unconstitutional are rejected. 

In an action charging the violation of Fair Trade prices through 
the acceptance of trade-ins (Sunbeam Corp. v. Hess Brothers, Inc.), 
dated March 11, 1957, the court stated that the general defense of 
lack of enforcement can be pleaded without specification details; 
however, the details must be pleaded when the defense of non- 
enforcement specified in the Fair Trade Act is asserted. 

The Circuit Court of Appeals for the Sixth Circuit reversed a 
District Court’s ruling that the McGuire Act and the Fair Trade Act 
as applied to unfairness are unconstitutional. In Sunbeam Corp. v. 
John W. Richardson, et al. (U.S. C. A. 6th, filed April 11, 1957). 

In U. S. v. Socony Mobil Oil Co., Inc. (D. C. D. Mass., dated 
March 20, 1957), the court ruled that an oil company does not 
violate the Sherman Act by agreeing to give service station dealers a 
rebate if they would sell its gasoline at specified prices since the 
company’s agreements were within the exemptions of the McGuire 
Act and lawful under the statutory and common law of Massa- 
chusetts. The court further added, that there is nothing in the Mc- 
Guire Act which limits its exemptions from the prohibitions of the 
Sherman Act to former Fair Trade agreements. 


Pre-Merger Notification Bill 


The Pre-Merger Notification Bill (H.R. 2143) has been ap- 
proved by the House Antitrust Subcommittee and sent to the Judici- 
ary Committee for consideration. The Pre-Merger Notification Bill 
would require a corporation to give a sixty-day advance notice of 
its merger plans to the Attorney General and the Federal Trade 
Commission when the combined efforts of the merging companies 
exceed $10 million. 


COMPREHENSIVE ANALYSIS OF “REFUSAL TO SELL” AS A SMALL 
Business ProBLEM RELEASED by Senator John Sparkman, Chair- 
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man, Senate Small Business Committee, in the form of a mono- 
graph entitled “The Right to Buy—And Its Denial to Small Business.” 
The staff study was prepared by Dr. Vernon A. Mund of the Uni- 
versity of Washington in Seattle. 

Dr. Mund stated: ‘A study of complaints with the Federal Trade 
Commission and the Antitrust Division . . . by business firms, shows 
that in a great many fields of business ‘refusal to sell’ and monopo- 
listic price fixing are the two principal antitrust complaints. ... The 
plight of small-business firms denied the right to buy is further evi- 
denced by the fact that the antitrust agencies so frequently advise 
them that ‘the seller has the right to choose his own customers’ with- 
out considering the restraint on the capability of such firms to com- 
pete in relation to those who are able to buy... .” According to 
Dr. Mund, the results of his study show that “new legislation is 
required to provide effective, general relief for the discriminatory 
practice of refusal to sell, if small business is to enjoy the right to 
Aa 

In a Foreword, Senator Sparkman stated: “It is our hope that 
this staff study will stimulate discussion of this problem and lead 
to a fuller understanding of the impact of ‘refusal to deal’ on Ameri- 
can business. . . . The analysis and recommendations presented by 
Dr. Mund are entirely his own and in no way reflect the thoughts 
or views of the members of the Select Committee on Small Busi- 


bP] 


ness. . 


GRADUAL ELIMINATION OF SMALL BusINESS AS DEFENSE DeE- 
PARTMENT SUPPLIERS Forecast by Senator George A. Smathers, 
Chairman of the Senate Small Business Committee’s Subcommittee 
on Government Procurement. In a telegram to Secretary of Defense 
Charles E. Wilson, Senator Smathers called Secretary Wilson’s at- 
tention to the latest statistics released by the Defense Department 
which showed that the share of small business in military procure- 
ments for the period July-December, 1956, declined to 16.4 percent. 
Senator Smathers said that “should this recent rate of decline con- 
tinue unchecked, in another ten years small business would be com- 
pletely out of the military procurement picture.” The text of Senator 
Smathers’ telegram to Secretary Wilson follows: 

* |. . I am shocked to learn that for the July-December 1956 
period the share of small business contracts let within the United 
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States plummeted to a mere 16.4 percent. This represents a further 
shrinkage from 19.6 percent in fiscal 1956; 21.5 percent in fiscal 
1955; and 25.3 percent in fiscal 1954. 

“For your information the share of small business of those pro- 
curements deemed suitable for production by small plants declined 
to a wholly inadequate 55.8 percent. This represents a continua- 
tion of the shrinkage of small plants’ share of quote suitable unquote 
procurements from 63.8 percent in fiscal 1956; from 69.4 percent in 
fiscal 1955; and from 71.4 percent in fiscal 1954. ... Each year 
your top personnel concerned with procurement tell the Senate 
Small Business Committee’s Subcommittee on Government Procure- 
ment that they are doing everything possible to assure small firms a 
fair share of military procurement and that they are generally satis- 
fied with their rate of progress toward this objective. . . . Because 
this matter is of the utmost concern to the Subcommittee on Govern- 
ment Procurement of which I am Chairman, I should appreciate 
assurances from you personally that an investigation will be instigated 
by your Department at once to ascertain the reasons your small busi- 
ness programs are failing... . ” 


SENATOR Morse NAMED CHAIRMAN OF SPECIAL SUBCOMMITTEE 
on Daytime Rapio Broapcasters. Chairman John Sparkman an- 
nounced that Senator Wayne Morse has agreed to serve as head 
of a special subcommittee established last year to hear complaints 
from representatives of radio stations restricted to broadcasting dur- 
ing daylight hours. Senator Alan Bible was named to the subcom- 
mittee to replace Senator John Kennedy, last year’s Chairman. 
Senator Andrew F. Schoeppel remains as a Member. Several days 
of hearings are expected to be scheduled for late April. 


SENATORS SPARKMAN, THYE, FuLBRIGHT UrcEep Tax RELIEF; 
Treasury, NAM, anp CHAMBER OpposEp. The Senate Finance 
Committee held hearings on the extension of present corporate and 
excise tax rates and heard five Senators strongly plead for some 
form of small-business tax relief now. It is understood that several 
other Senators also filed statements with the Committee making 
similar pleas. Two small-business organizations gave oral testimony, 
while at least five other organizations and several hundred business- 
men were unable to appear in person, but submitted their supporting 
statements. 
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Saying that “the entire free-enterprise system of the United States 
is threatened if the Congress does not take prompt action to revital- 
ize the smaller segments of our economy and remove from them the 
stultifying burden of present high personal and corporate tax rates, 
Senator John Sparkman called upon the Finance Committee to amend 
the House-passed H.R. 4090 to provide for some small-business tax 
relief.” Pointing out that “there is no time for further delays if we 
are to remove this threat to our economic system,” he predicted that 
this would be the best opportunity for Congress to take effective 
action during 1957. Senator Sparkman stressed his proposal to cut 
tax rates for smaller companies, while retaining the present 52% 
top bracket, even though this would involve some revenue loss. 

In his testimony, Senator Edward J. Thye, ranking Republican 
Member on the Small Business Committee, said that “small business 
is particularly hit by these high taxes, since they are unable to raise 
funds in any way other than the reinvestment of earnings. When a 
large corporation wishes to expand or market a new product, it can 
go to the public securities markets—this is impossible for small business. 
I have joined in co-sponsoring four tax bills which I feel have great 
merit and to contain some measure of help for small business. I 
am aware that these bills do not meet the whole problem, nor do I 
claim that this package of bills is a cure for all the ills of small 
business. I feel very strongly, however, that they represent a start 
in the right direction.” 

Senator J. William Fulbright testified in favor of his bill which 
would reverse the present normal and surtax rates and would bring 
relief to most small corporations. He called attention to the fact that 
30 Senators had joined with him in sponsoring the proposal. Sena- 
tors Mansfield and Clark testified in favor of the Fulbright bill. 
George M. Humphrey, Secretary of the Treasury, spearheaded op- 
position to any thought of small-business tax relief at this time. 
Secretary Humphrey told the Finance Committee that “the most 
important and effective tax change that can possibly be made to 
promote steady economic development is a reduction in all rates 
for all taxpayers when our fiscal situation permits.” Mr. Humphrey 
later admitted that it may be a long time before “our fiscal situation 
permits,” but said no cuts should be made, nor any rates revised at 
this time, although present rates admittedly hamper vigorous eco- 
nomic growth. The National Association of Manufacturers was said 
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to be “predominantly made up of small- and medium-sized com- 
panies” by its witness, Mr. William J. Grede, but nevertheless opposed 
to small-business tax relief at this time. The NAM spokesman ad- 
mitted that “some immediate relief to the smaller companies would 
be involved, it would be only a short time before dissatisfaction would 
again develop with this reversed combination of rates. ...” A witness, 
speaking for the New York State Chamber of Commerce and the 
Council of State Chambers of Commerce also spoke against small- 
business tax relief, until such relief could be extended to all taxpayers. 

The Finance Committee will vote on the amendments on Tues- 
day, March 26th. 


Stelzer and Dirlam in Rejoinder to Stocking 


Since Professor Stocking is apparently in full agreement with us 
in our rejection of the concept of workable competition as a criterion 
for gauging antitrust violations,' and concedes by inference that his 
two earlier articles? may have created some misunderstanding,*? we 
shall confine our remarks to the few specific points on which dis- 
agreement between us apparently persists, and discussion of which 
may yield the cross-fertilization of ideas so essential to the develop- 
ment of constructive thinking in antitrust matters. 


First, we did not ignore, as Stocking contends we did (p. 29), 
his Yale Law Journal conclusion that the concept of workable com- 
petition is not very useful. Rather, we found this conclusion to be 
inconsistent with his American Economic Review position on this 
point. Thus, we stated: 


Professor Stocking’s purpose in the Yale Law Journal article 
is not quite clear, nor is it consistent with his American Economic 





1 George W. Stocking, “On the Concept of Workable Competition as an Anti- 
trust Guide,” II. Antitrust Bulletin 3-4, 25 (1956); in which he takes issue with 
certain statements in Joel B. Dirlam and Irwin M. Stelzer, “The Cellophane Laby- 
rinth,” Antitrust Bulletin 648 (1956). Unless otherwise indicated, parenthetic page 
references in the following text are to Stocking’s latest article. 


2 Stocking and Mueller, “The Cellophane Case and the New Competition,” 45 
American Economic Review 29 (1955); Stocking, “The Rule of Reason, Workable 
Competition, and Monopoly,” 64 Yale Law Journal 1107, 1136-47 (1955). 


3 II. Antitrust Bulletin 4 (1956). 
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Review article. . . . [T]he senior author of the American Eco- 
nomic Review article had apparently lost some of his earlier 
assurance about the precision and usefulness of the workable 
competition concept when he came to write the Yale Law 
Journal article. . . .* 


Second, if—as Stocking now contends (p. 29)—he and Mueller 
were simply objecting to Judge Leahy’s negative answer to the ques- 
tion, “Does du Pont possess monopoly powers?” why did they include 
in their title the phrase “The New Competition’? 

Third, it was exactly Stocking and Mueller’s refusal to consider 
the legality of du Pont’s alleged monopoly which seemed to us so 
odd. What, then, was the point of their article? If it was an attempt 
to apply the tools of our mutual trade to a specific problem, without 
drawing the public policy conclusions implied by the article, we 
withdraw many of our objections. But we leave to the reader's 
judgment whether the fair implication of the article as a whole is 
that Judge Leahy was wrong in deciding the case as he did, not 
because he applied the wrong test, but because he applied erroneously 
the right test. In any event, we feel it to be a somewhat uneconomic 
(although not illegal) use of the talented authors’ time for them to 
develop detail proofs that a firm holding several valuable—and legally 
uncontested—patents possesses some monopoly power. 

Finally, we must confess a continued difference of opinion with 
Stocking on those portions of his analysis which deal with the cross- 
elasticity of demand between cellophane and its substitutes. We feel 
the record does support our conclusion that there exists a very high 
cross-elasticity of demand between cellophane and its substitutes in 
some areas.® 

Judge Leahy catalogued approximately 185 specific shifts by its 
users from cellophane to other materials, and vice versa (Finding 
164). Surely this competition for markets among wrapping materials 
has no parallel in the markets for (for example) shoe machinery and 
Pullman service. 

Stocking’s out-of-hand dismissal of the importance of shifts by 
marginal buyers (p. 32) can best be answered by the following 
quotation. 


4 Dirlam and Stelzer, supra note 1, at 641-642n. 
5 Dirlam and Stelzer, supra note 1, at 644. 
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““We have no cause then to plume ourselves that we have dis- 
proved the truth of economic laws when we declare that we 
seldom weigh the utility of anything against its price. All this 
shows is that our actions are too insignificant to be described 
by economic laws since they exert no appreciable influence on 
the price of anything. And this in turn shows the extreme 
importance of grasping clearly the conception of the margin. 
Just as it is the marginal purchase, so it is the marginal purchaser 
who matters. It is the man who, before he buys a motor bicycle, 
weighs the matter up very carefully indeed and only just de- 
cides to buy it, who is the really noteworthy figure among the 
purchasers of motor bicycles.” © 


In sum, our satisfaction in having Professor Stocking finally en- 
rolled unqualifiedly in the ranks of those opposed to the application 
of workable competition concepts as criteria of antitrust law com- 
pliance increases our willingness to describe as our misunderstanding 
what appeared to be the inconsistencies between his American Eco- 
nomic Review and Yale Law Journal articles. 


Joex B. Dirtam 
Associate Professor of Economics 
University of Connecticut 


IRWIN M. STELZER 
Senior Consultant 
Boni, Watkins, Jason & Co. 


Open Letter to Professor George W. Stocking 
Dear George: 


I know I speak for all the attorneys as well as economists as I 
wish you a speedy recovery. 


EARLE WARREN ZAIDINS 


6 Sir H. Henderson, Supply & Demand (rev. ed. 1932) p. 46. 








- 
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Letters to the Editor 
Dear Mr. Zaidins: 


In the Newsletter section of the Antitrust Bulletin (September, 
1956 issue, p. 57) we have noted a reference to United States v. 
Logan Co. et al. The report of the case upon which you based your 
comment would seem to have stated only a part of the facts to 


you; and you are apparently unaware of other facts in the case: 


Your report suggests that all the defendants consented to the 
entry of a decree. The facts are that only Logan Company consented 
to the entry of a decree, that it ran only against Logan Company, 
and that the other five defendants in the action did not consent to 


its entry. 


The action was dismissed as moot on January 4, 1957. No ap- 


peal was taken. 147 F. Supp. 330. 


Your comment states that Logan Company “is required by the 
terms of the consent decree to license its patents for sheet chargers 
to any person if it issues a license under such patents’; the record 


of the case shows, however, that 


“Logan Company neither owns, controls or is licensed under any 
subsisting patent for a sheet charger or any application therefor, 
or presently contemplates the filing of any such application, 
receiving any assignment of any patent rights pertaining to a 
sheet charger, or becoming licensed under any patent or ap- 
plication therefor.” (Affidavit of E. C. Logan, President of 
defendant Logan Company, filed May 14, 1956.) 


The decree required only that should Logan Company issue a license 
“under any patents relating to sheet chargers” it shall “grant to 
any applicant * * * a license * * * under such patents.” 


In this same connection, do you expect to publish a report of 


United States v. Birdsboro Steel Foundry & Machine Co. et al., 
139 F. Supp. 244; or have you decided not to do so? That case 
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presented important questions of antitrust policy in the area of 
patent licenses. The agreement involved was held lawful in all re- 
spects. No appeal was taken. 


Very truly yours, 


WALTER J. BLENKO, Jr. 


Dear Mr. Zaidins: 


I was interested to note the exchange of correspondence between 
you and Mr. Baird in the March issue of the Antitrust Bulletin. I 
judge from the fact that this correspondence has been reproduced 
that the Bulletin may become more of a discussion forum for the 
practising members of the Bar concerned with antitrust matters. 


If this is the case, it occurred to me that the Bulletin may be a 
proper forum for discussion of a peculiar problem that seems to 
have arisen involving the treble damage provision of the antitrust 
statutes and the conflicts of interest aspect of professional ethics. Sec- 
tion 4 of the Clayton Act permits customers as well as competitors 
to sue for damages. Furthermore, the courts have approved a class 
action by customers for damages such as overcharges. 


I had occasion to overhear a conversation in this city that was 
uncomplimentary to the legal profession, in which it was pointed 
out that attorneys having a continuing relationship with certain 
clients were also representing suppliers of these clients in major anti- 
trust actions. On the strength of this criticism, I reviewed 


(a) certain consent and litigated judgments entered in anti- 
trust proceedings, and 


(b) various complaints filed by the Government, and 


(c) verified the continuing relationship of certain law firms 
and attorneys to various clients 


and concluded that there are reasonable grounds to believe that 
counsel have been representing defendants in actions initiated by 
the Government that would appear almost certain to have led them 
into a conflict of interest with their regular clients. 
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Typically, the firm X will be designated as general or principal 
counsel of firms A, B, and C and yet will appear in a Government 
action in defence of Y, even though A, B, and C are important 
customers of Y. Obviously, under the circumstances the thorough 
investigation of Y necessary to defend the Government action will 
reveal factors bearing on whether or not A, B, and C either in- 
dividually or as members of a class have a cause of action against Y. 


This appears to be an unhealthy trend and one which calls for 
admonishment lest the prestige of the Bar, particularly in the major 
cities, suffer in some future “cause celebre.” 


You will note that I have employed the phrase “principal counsel” 
as well as “general counsel” because in accordance with the modern 
organization of the legal services rendered to large corporations, an 
employee of the corporation may be designated as the general counsel ; 
whereas, based on a variety of factors, such as 


(a) a member of the firm serving on the corporation’s 
board of directors, or 


(b) the amount of legal fees paid continuously during several 
years, or 


(c) continuous dependence for legal services in specific areas 
of the law, 


it is obvious that considerable, if not the major portion, of the re- 
sponsibility for legal advice to the corporation reposes in an outside 
law firm. 


The area of accountability to clients for pursuing a course of 
conduct which includes, without their consent, probing into eco- 
nomic data of suppliers that may reveal a cause of action by the 
customer clients without transmitting the data to such clients or ad- 
vising the clients of their rights of action, is one that has not been 
actively explored. In addition, the increasing cost of legal services 
is such that it may be beyond the area of de minimis that it would 
be incumbent on a board of directors to recapture from a law firm 
fees paid during the period that the firm was engaged in legal services 
antipathetic to the clients’ interests without the clients’ specific con- 
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sent. Correlatively, the directors may be exposing themselves to lia- 
bility for failing to recapture fees paid under such circumstances. 


Based on the foregoing it would appear that the problem must 
be dealt with on both ethical and liability grounds. 


Sincerely yours, 


WiuiaM R. Burt 











UNIVERSAL 
COPYRIGHT 
CONVENTION 
ANALYZED 


contributors 


Samuel W. Tannenbaum 
George D. Cary 
Alfred H. Wasserstrom 
Harry G. Henn 
Herman Finkelstein 
Sidney Kaye 

Abraham L. Kaminstein 
Arpad L. Bogsch 
Roger C. Dixon 

John Schulman 

Joseph A. McDonald 
Walter J. Derenberg 
Charles B. Seton 

Hon. Arthur Fisher 


Order from: 


@ Section-by-Section Analysis of 





. edited by... 
THEODORE R. KUPFERMAN 
and 
MATHEW FONER 


- contents... 


@ First Authoritative Work on 
the New International Copy- 
right Convention 


the U.C.C. Amendments to U.S. 
Copyright Law, and Effects 
on Pan-American and _ Euro- 
pean Relations Will Make This |f 
Volume a Standard Reference 
for Years to Come 


@ Numerous Appendix Materials 
Give Background Picture of 
Birth of U.C.C. Place It in 
Proper Historical, Legislative 
and Judicial Context 


~ 

ORDER NOW! 
* 

Price $12.50 
e 

10% Discount 








on orders of three or more 


FEDERAL LEGAL PUBLICATIONS, INC. 


18 Rose Street 


New York 38, N. Y. 











BIBLIOGRAPHIA 





Antitrust Laws—Interpretation 

Gruis, E. G., ANTrrrust Laws AND THEIR APPLICATION TO BANK- 
inc, 73 Banking L. J., 793 (January, 1957). 

Johnson, F. A., Laws or Sports: THE UNigUE PERFORMER’s CoNn- 
TRACT AND THE ANTITRUST Laws, 2 Antitrust Bull. 251 (Janu- 
ary, 1957), Federal Legal Publications, Inc., 18 Rose Street, 
N. Y. C., $2.00 per copy. 

Kahn, A. E., Economic aNp LEGAL APPROACH TO ANTITRUST: AN 
ATTEMPT TO CLARIFY THE Issues, 2 Antitrust Bull. 267 (Janu- 
ary, 1957), Federal Legal Publications, 18 Rose Street, N. Y. C., 
$2.00 per copy. 

Rahl, J. A., InTRopUCTION To THE ANTITRUST Laws, 38 Chi. B. 
Rec. 113 (Dec., 1956). 

Sunderland, T. E., Recent DevELOPMENTs IN ANTITRUST Laws, 
38 Chi. B. Rec. 151 (January, 1957). 


Antitrust Policy 

Rogers, D. I., ANTITRUST PoLicy; A Stupy IN ConTRApIcTION, 59 
Pub. Ut. Fort. 244 (Feb. 14, 1957). 

Stelzer, Irwin M., WHEN Bic Business Decipes (Challenge Maga- 
zine ). 


Clayton Act 
Jones, L. D., Entcma oF THE CLaAyTon Act, 10 Ind. & Lab. Rel. 
Rev. 201 (January, 1957). 


Enforcement 

Decker, R. K., ANtTrTRUST INVESTIGATIONS FROM THE BUSINESS 
LawYERS Viewpoint, 2 Antitrust Bull. 111 (Oct., 1956), Federal 
Legal Publications, Inc., 18 Rose Street, N. Y. C., $2.00 per copy. 


Duncan, J. A., Post Lrrication Resuttinc From ALLEGED Non 
CoMPLIANCE WITH GOVERNMENT ANTITRUST CONSENT DECREES, 
8 Wes. Res. L. Rev. 45 (Dec., 1956). 


573 








574 THE ANTITRUST BULLETIN 


Moody, D. and Wallace, C. B., Texas ANTITRUST Laws AND THEIR 
ENFORCEMENT—COMPARISON WITH FEDERAL ANTITRUST Laws, 


11 S. W. L. J. 1 (Winter, 1957). 


Labor 
Kelley, B. B., and Crainfield, H. A., SHoutp Lasor Unions Be 


SuBjecT To AnTITRUST Laws? 36 Mich. S. B. J. 24 (January, 
1957). 


Mergers 


Barnes, J. R., MARKETS, COMPETITION, AND MoNopoListTic TENDEN- 
CIES IN MERGER CasES—AN Economic PROBLEM IN A LEGAL 
SetTinc, 40 Marg. L. Rev. 141 (Fall, 1956). 

Freedland, Fred, MERGER AND CONSOLIDATION OF NEw York Busi- 
NESS CorporATIONS: History oF ENABLING LEGISLATION 1776- 
1956, 25 Ford. L. Rev. 672 (Winter, 1957). 


Jacobs, E., ANTITRUST Laws: CONSENT JUDGMENTS IN MERGER 
Cases, 43 A. B. A. J. 23 (January, 1957). 

Markham, Jessie W., MERGER Poticy UNDER THE New SECTION 7: 
A Six YEAR APPRAISAL (anticipated May, 1957 issue of Va. L. 
Rev.). 


Price Fixing 

Marcus, P., ANTITRUST BuGBEARS: SuBSTITUTE PrRopucts OLIGopP- 
oty, 105 U. Pa. L. Rev. (Dec., 1956). 

Stewart, C. E., and Truner, E. D., SIGNIFICANCE OF OLIGOPOLY IN 


AcguisiITION AND Exctusive Dea.ine Situations UNDER THE 
Crayton Act, 25 U. Cin. L. Rev. 427 (Fall, 1956). 
Robinson-Patman Act 
Rowe, F. M., Price DirFERENTIATION: THE IssuES UNDER THE 
Rosinson Patman Act, 66 Yale L. J. 1 (Nov., 1956). 


Shinderman, H. L., Cost JustiricaTion UNDER THE RoBINSON 
PatMAN Act—THE FTC Apvisory CoMMITTEE’s REporRT, 25 
U. Cin. L. Rev. 389 (Fall, 1956). 


Sherman Act 
Barber, C. F., ReEFusALS To Dea, 3 Prac. Law 21 (January, 1957). 


Sorkin, B. R., Conscious PARALLELISM, 2 Antitrust Bull. 281 (Janu- 
ary, 1957), Federal Legal Publications, 18 Rose Street, N. Y. C., 
$2.00 per copy. 
































TRADE REGULATION SERIES NO. 3 
SYMPOSIA 


Symposium on 
TWENTY YEARS 


OF ROBINSON-PATMAN 
—THE RECORD AND ISSUES 





® Articles by Leading Authorities 
in The Antitrust Field. 


® Symposia of the Federal Bar 
Association of New York, New 
Jersey and Connecticut and the 
Wisconsin Bar Association. 


® The Third in the Trade Regula- 
tion Series. 


* 
ORDER NOW! 
« 

Price $8.50 
* 


10% Discount 
on orders of three or more 


Order from: 


FEDERAL LEGAL PUBLICATIONS, INC. 
New York 38, N. Y. 


18 Rose Street 



















Symposium on 


THE HOUSE COUNSEL 
AND THE ATTORNEY GENERAL'S 
COMMITTEE REPORT 


... Articles by... 
® SIGMUND TIMBERG 
© CORWIN EDWARDS 
© JOSEPH A. SEELEY 
© LAWRENCE S. APSEY 
® CYRUS AUSTIN 
® ABRAHAM M. LOWENTHAL 
© MILTON HANDLER 
® JOHN C. STEDMAN 
© EDWARD F. HOWREY 
® REYNOLDS C. SEITZ 
® RALPH E. AXLEY 


® Edited by 
SIGMUND TIMBERG 
and 
EARLE WARREN ZAIDINS 























Conference on the Antitrust Laws 
and the Attorney General's 
National Committee Report 





... CONTENTS... 


On PATENTS @ On THE SHERMAN ACT 
— S. Chesterfield Oppenheim — George E. Hale 
— George E. Frost — E. Houston Harsha 


—— is Se Gly On ADMINISTRATION AND 
On MERGERS ENFORCEMENT 
— The Hon. Stanley N. Barnes — Walter J. Cummings, Jr. 


— Edward H. Levi 


— Thomas E. Sunderland 
On EXCLUSIVE DEALING AND — Jack |. Levy 
TYING PRACTICES — James A. Rahl 
— John Paul Stevens — Mark S. Massel 
— Richard W. McLaren — David M. Gooder 


®@ A Trade Regulation Symposium (Series No. 2) 


Proceedings Held Under the Auspices of the NORTHWESTERN UNIVERSITY 
LAW SCHOOL and the Committee on Antitrust Law of the CHICAGO BAR 
ASSOCIATION, May 10-11, 1955 in CHICAGO. 


An Appraisal of the REPORT OF THE ATTORNEY GENERAL'S NATIONAL 
COMMITTEE TO STUDY THE ANTITRUST LAWS. 


A Discussion of the REPORT by Members of the Committee, Law Professors, 
the Private Practitioner, the Government Attorney and the Corporation 
Counsel. 


Price — $8.50 


Edited by James A. Rahl and Earle Warren Zaidins 





FEDERAL LEGAL PUBLICATIONS, INC. 
18 Rose Street New York 38, N. Y. 








